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Promoting a level playing field for steel market stability and decarbonisation

Statement by Mr. UIf Zumkley, Chair of the OECD Steel Committee
94th session of the Steel Committee, 25-26 September 2023

At its 94" session held on 25-26 September 2023, the OECD Steel Committee voiced grave concerns about the deterioration in global
steel market conditions that is currently being driven by growing overcapacity, softening demand for steel, and government
interventions in some economies that continue to distort steel markets. The challenging market environment is taking place at a time
when the industry needs a stable operating environment so that it can accelerate decarbonisation. Members discussed the impact of
Russia’s war of aggression against Ukraine on steel markets, and expressed the Committee’s support for the ambitious green
reconstruction plans of Ukraine’s steel industry. The Committee also discussed rising international tensions on issues such as access
to critical materials in supply chains, and discussed ways to foster greater availability of critical raw materials for its steel industries,
including by advancing work under the recently launched OECD Steel Supply Chain Observatory. Members expressed their joint
commitment to continue working closely towards a more level playing field in the steel industry, and providing an enabling environment
that would help their steel industries remain competitive while supporting the transition to a low-carbon future.

Participants at the meeting:

¢ Informed each other about the renewed weakness in market conditions, highlighting a background of growing global steel
excess capacity, a slowdown in world economic growth, continued disruptions in steel supply chains and the severe downturn in
Chinese steel demand driven by an ailing real estate sector;

o Expressed concerns about the surge in global crude steelmaking capacity, which is projected to reach 2 500 million metric
tonnes (mmt) in 2023 on the back of a 56 mmt increase this year, the largest annual expansion in a decade, resulting in part by
Chinese investments in ASEAN and other regions;

o Called for actions to curb the unsustainable growth of global steel capacity, noting that the expansions are centred mostly on
blast furnace/basic oxygen furnace (BF/BOF) technologies that are contributing to a growing gap between global crude
steelmaking capacity and production that is reaching 612 mmt this year;

¢ Reviewed how their industries are progressing in the green transition and the challenges faced in sourcing the critical raw
materials needed for low-carbon steel production, and agreed to work together to foster an enabling environment that would help
accelerate the transition under conditions of fair competition that emphasises the need for a just transition for workers;

o Endorsed the recently launched OECD Observatory on Steel Supply Chains as a platform to address raw material vulnerabilities
and help the steel industry overcome them, including by strengthening the industry’s role in critical mineral narratives;

¢ Reviewed recent trade measures on steel and steelmaking raw materials, including trade policies to encourage the green
transition, and agreed to explore ways to avoid trade tensions in the future; and

e Agreed to maintain a strong focus on level playing field issues, including activities to build further transparency of market-
distorting subsidies, trade and other government policies, and their impacts on the steel sector.
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Market stability needed to ensure the industry’s long-term vialﬂ%5

The gradual recovery in global steel market conditions that began earlier this year was short-lived. Following sharp contractions in
global steel demand, production, trade and prices in 2022, market participants expected recovery to gradually set in this year,
supported by a firming of steel demand conditions in China as Covid-related constraints eased. The hard data released in recent
months, however, point to renewed weakness in the steel market conditions. Global excess capacity is on the rise and steel demand is
starting to falter amidst growing concerns about China’s real estate crisis and the impacts this will have in international steel markets.
Steel production is also down sharply this year in many countries, particularly in Europe. Steel trade has been on a persistent
downward trajectory, falling by more than 25% since 2016, despite significantly higher demand. One exception is China which is
increasing exports and production despite faltering demand.

While the weakening economic global economic environment is contributing to a bleaker outlook for global steel markets, with the
OECD now expecting global economic growth to decline to 2.7% in 2024 from 3% this year, sector-specific challenges are the biggest
risks for the steel industry. Five consecutive years of steelmaking capacity growth have led to burgeoning over-investment in the
industry, with most of this concentrated in BF/BOF steel production routes. World steelmaking capacity is swelling to a record-high level
of 2.5 billion tonnes in 2023, far in excess of steel demand prospects. The OECD projects global capacity to surge by 56 million tonnes
in 2023 alone, taking the gap between global capacity and steel production to 612 million tonnes. Regional developments reveal
significant rates of capacity growth in Africa, ASEAN and the Middle East, while the world’s two largest steel-producing economies,
China and India, are contributing significantly to the aggregate expansion given their larger size.

Unfortunately, the problem of overcapacity is expected to worsen in the future. Global steelmaking capacity is projected to increase
significantly over the next three years, with 150 mmt of new capacity investments underway or in the planning stage over the 2024-26
period. Chinese steel companies are investing heavily overseas, specifically in ASEAN and other parts of Asia, Africa, and Latin
America. Capacity expansions by Chinese companies in third countries, through cross-border investments, account for more than 65%
of total cross-border steelmaking capacity investments taking place around the world. A significant share of the investments are also
concentrated in the BF/BOF production method in countries with net zero commitments beyond 2050.

In China, land-use rights, cash grants, cash awards, tax breaks and reduced tax rates are commonly provided by local governments to
steel firms to incentivise them to relocate to other regions, modernise their equipment and increase the concentration of the domestic
steel industry. This is strengthening “national champions” with considerable global reach that are investing abroad and securing raw
material sources and technologies, including through joint ventures. Data show that state involvement in steel firms often comes with
much larger subsidies both in the form of cash transfers and below-market borrowing, and thus has a greater potential to worsen the
global steel excess capacity issue.

At the same time, the Committee’s discussions with industry stakeholders indicates that growth in global steel demand is expected to
decline in 2024, with forecasts being ratcheted down in the wake of lower economic growth projections and risks emanating from the
downturn in Chinese steel demand. In an environment where steel demand conditions are softening, in most economies, global excess
capacity can trigger deep crises in the steel industry in the future, depressing the financial prospects of the steel industry, exacerbating
trade frictions, and putting the long-term viability of steel plants and the livelihoods of their workers at risk in countries affected by global
excess capacity.

To ensure greater market stability, the Steel Committee will work to enhance international co-operation to increase awareness about
the unsustainability of the excess capacity situation and encourage greater scrutiny of the sustainability of ongoing capacity
investments. A key aim of the Committee is to foster healthier conditions for the steel industry, ensuring that it has the resources to
invest in product and process innovations for a more competitive and sustainable future.

Working to accelerate steel decarbonisation

Members and industry associations noted the ambitious decarbonisation strategies of their steel companies, and the numerous low-
emission steel projects currently in motion that will soon employ innovative technologies to lower emissions drastically, including the
use of hydrogen in the steelmaking production process. While the steel industry is very advanced in its pathway to decarbonisation
compared to many other heavy industries, the Committee noted that governments still need to improve the enabling conditions to
accelerate this process, including by addressing market distorting subsidies and excess capacity which undermine the industry’s ability



to address this challenge, as well as policies to address companies’ decarbonisation challenges. The crucial role @@gﬁnomy to
steel decarbonisation was further highlighted, noting that targeted and sectoral policies could support the uptake ofCi dels in
the steel sector.

Another key aspect is to ensure the availability of critical raw materials for the steel industry’s green transition, including strategic inputs
such as ferrous scrap (scrap). Participants emphasised the positive role that market forces play in fostering scrap supply, as well as the
need to work together to ensure that government policies ensure continued open access to critical minerals, scrap and other inputs
needed for decarbonisation, including high quality ore-based metallics and hydrogen. Members endorsed the recently launched OECD
Observatory on Steel Supply Chains, which will serve as a platform for strengthening the steel industry’s role in critical mineral
narratives.

Maintaining a focus on the level playing field

The steel industry needs a level playing field to address the transformational challenges that lie ahead. Members agreed to accelerate
the Committee’s work to build further transparency of market-distorting subsidies and their impacts on the steel industry, and looked
forward to working horizontally with other fora, in particular with the Global Forum on Steel Excess Capacity. The Committee will
maintain a keen focus on monitoring developments in real time and will explore options to encourage a more level playing field and
mitigate the harmful impacts of market-distorting subsidies on trading partners.
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boundaries and to the name of any territory, city or area.

The statistical data for Israel are supplied by and under the responsibility of the relevant
Israeli authorities. The use of such data by the OECD is without prejudice to the status of the
Golan Heights, East Jerusalem and Israeli settlements in the West Bank under the terms of
international law.

Note by the Republic of Tiirkiye:

The information in this document with reference to “Cyprus” relates to the southern part of
the Island. There is no single authority representing both Turkish and Greek Cypriot people on
the Island. Tiirkiye recognises the Turkish Republic of Northern Cyprus (TRNC). Until a
lasting and equitable solution is found within the context of the United Nations, Tiirkiye shall
preserve its position concerning the “Cyprus issue”.

Note by all the European Union Member States of the OECD and the European Union:

The Republic of Cyprus is recognised by all members of the United Nations with the
exception of Tiirkiye. The information in this document relates to the area under the effective
control of the Government of the

Republic of Cyprus.
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Executive Summary

o The ongoing excess capacity crisis is at risk of a significant escalation. Despite
declining steel demand, and a weak outlook, capacity expansions continue at a
robust pace, often in pursuit of export markets. The gap between global capacity
and crude steel production surged to 627.7 mmt in 2022 from 512.6 mmt in 2021.
The recent rise in excess capacity poses risks for the long-term health and viability
of the steel industry, and its ability to enable economic growth and prosperity.
Tackling excess capacity therefore remains a prerequisite for enabling stable steel
market conditions, where steel companies operate on a fair and level playing field.

e Capacity continues to increase unrelentingly. In 2022 alone, global steelmaking
capacity increased by 32.1 million metric tonnes (mmt) to 2459.1 mmt, the highest
global capacity figure in history. To give a sense of the actual magnitudes involved,
the increases seen in global capacity are larger than the existing capacity levels of
some large steel-producing economies (for example Viet Nam, with a capacity of
26 mmt currently).

e As a result, capacity utilisation rates deteriorated in 2022. World steel
production as a share of capacity decreased from 78.9% in 2021 to 74.5% in 2022.
Such levels of capacity utilisation are not in line with a healthy and financially
viable industry.

e Under a business as usual scenario, steelmaking capacity could continue to
expand unsustainably in the coming years. Capacity growth in recent years has
been most pronounced in Southeast Asia and the Middle East, and more recently
has picked up in northern Africa. Looking ahead, a total of 59.9 mmt of capacity is
currently underway for completion over the next three years while an additional
106.2 mmt of capacity expansions are in the planning stages. Should all these
projects be realised (and no offsetting closures), global steelmaking capacity would
increase by 6.8% from current levels. By region, the Middle East, Southeast Asia
and the regional aggregation denoted as “other Europe” are expected to lead the
global steelmaking capacity expansion, while the People’s Republic of China
(hereafter “China”) and India, the two largest steel-producing jurisdictions, will
continue to account for around half of the world’s steelmaking capacity.

o This report highlights the technologies associated with the new investment
projects. New capacity continues to advance at a robust pace in several regions,
particularly in Asia where most of the new investments involve traditional blast
furnace/basic oxygen furnace (hereafter, BF/BOF) plants. Other regions are seeing
more moderate increases in capacity, with a focus on electric-arc furnaces (EAF).

¢  QOutward capacity investments by Chinese steel companies are proceeding
rapidly, mainly in Asia but also Africa. While steelmaking capacity in China has
remained relatively stable in the last few years, Chinese steel companies are
investing heavily in capacity projects overseas. Chinese companies are involved in
13 cross-border investments and participate in nine joint venture investments
abroad. ASEAN, which is the top region among the cross-border investments, is
expected to increase capacity to levels that far exceed the region’s steel demand.

e Greater focus on domestic demand conditions needed. The past five years have
shown that many countries that have expanded capacity significantly have not had
sufficient demand growth to absorb the newly produced steel. In some cases,
capacity surged at double-digit rates while domestic steel demand contracted

LATEST DEVELOPMENTS IN STEELMAKING CAPACITY 2023
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steeply. Such developments depress steel prices and profitability, and result in trade
disturbances that lead to trade actions.

LATEST DEVELOPMENTS IN STEELMAKING CAPACITY 2023
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1. Introduction

This report provides an in-depth analysis of recent steelmaking capacity
developments taking place around the world, and expectations for the
next few years. The insights drawn from this report can help
policymakers and stakeholders better assess potential risks that can
impact global steel market conditions in the medium to longer term.

Indeed, in the context of significant excess capacity in the global steel
industry, it is important to monitor investments and steel plant closures
in order to understand the current situation and emerging risks that may
impact the industry in the future. The data presented in this report
indicate that investments in new capacity continue to advance at a
robust pace in several regions, particularly in Asia where most of the
new investments involve traditional BF/BOF plants. Other regions are
seeing more moderate increases in capacity, with a focus on EAF.

This report also provides important data and explanations for the reader
in the annexes. Annex A and B present detailed tables with data on each
capacity expansion and closure by project. Annex C provides a table
that shows the level of steelmaking capacity (in mmt) by country, while
Annex D contains a table with data on the gap between global
steelmaking capacity and production since 2010. Annex E describes the
working definitions used throughout this report.

LATEST DEVELOPMENTS IN STEELMAKING CAPACITY 2023
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2. Global summary of steelmaking capacity
2.1. Global summary

Following several years of decline until 2018, global steelmaking
capacity has posted four consecutive years of growth in the period
2019-2022. Current levels of capacity are now higher than the previous
peak observed in 2014, and have reached all-time record levels.

The latest available information (as of December 2022) suggests that
global steelmaking capacity grew to 2 459.1 mmt by the end of 2022, an
increase of 1.3% (i.e. by 32.1 mmt) from the level observed at the end
of 2021. This figure represents a net increase (instead of a gross
increase), in other words it takes into account the latest information on
new capacity additions and closures.

Figure 1. Evolution of crude steelmaking capacity in OECD and non-OECD economies
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Note: Capacity data reflect information available to December 2022
Source: OECD
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2.2. Regional capacity developments

Regional developments since 2016 highlight several important trends.
First, steelmaking capacity in the OECD area has slightly declined by
5.7 mmt to 658.4 mmt from 2016 to 2022. Overall Asian capacity has
also remained nearly constant, though there are significant differences
within this region; in ASEAN, capacity growth is very rapid and
exceeding regional demand (see Box 1), compared to other areas in Asia
where growth is more moderate. The Middle East and Africa also
posted significant capacity growth, though the latter from relatively low
levels of departure.

It is important to reflect also on capacity volumes. The two largest steel-
producing countries (China and India) currently account for 52% of the
world’s capacity. However, given China’s much larger size, even small
rates of growth can lead to significant volume changes that can pose
challenges for international steel markets. Chinese capacity decreased
for four consecutive years until 2018, but has since recovered slightly to
1149.9 mmt.

Figure 2. Steelmaking capacity development by region (mmt)
Unit: mmt
2016 2017 2018 2019 2020 2021 2022 YoY

Africa 39.9 40.7 43.3 44.6 44.7 43.5 48.4 11.3
Asia 1,628.5 1,612.3 1,584.6 1,616.5 1,622.5 1622.6 1630.6 0.5
ASEAN 54.4 64.9 69.8 74.6 78.7 80.4 80.4 0.0
Other Asia 1,574.0 1,547.3 1,514.8 1,541.9 1,543.8 1,542.2 1,550.1 0.5
CIS 142.3 142.3 141.9 143.4 142.6 143.9 145.1 0.8
Europe 297.1 295.3 295.3 292.5 289.9 289.9 291.5 0.6
EU 221.8 218.7 218.7 216.0 213.4 213.4 213.6 0.1
Other Europe 75.3 76.6 76.6 76.5 76.5 76.5 77.9 1.9
Latin America 2.7 73.3 73.9 73.9 73.4 73.9 73.9 0.0
Middle East 68.0 71.2 74.8 80.7 84.1 89.0 98.3 10.4
North America 156.9 157.3 157.9 154.2 157.5 157.7 164.9 4.6
Oceania 6.4 6.4 6.4 6.4 6.4 6.4 6.4 0.0
QECD/EU economies Total 664.2 660.7 661.3 654.8 655.5 649.6 658.4 1.4
non-OECD/EU economies Total 1,747.6 1,738.0 1,716.7 1,757.3 1,765.5 1777.3 1800.6 1.3
World Total 2,411.7 2,398.7 2,377.9 2,412.1 2,421.0 2427.0 2459 1 13

Note: The capacity data reflect information up to December 2022. The table "Europe" includes
both OECD/EU economies and non OECD/EU economies in Europe, as well as Tiirkiye. Please
see Annex C for detailed capacity data by individual economies. Figures for the European Union

(EU) include all EU Member States.

Source: OECD
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Rapid growth in capacity often begins to take place as economies
develop and industrialise, and particularly in countries that traditionally
have been net importers of steel for a number of years. To ensure
healthy steel market conditions, it is becoming increasingly important to
distinguish capacity growth to meet the needs of economic development
and growth from other types of capacity expansion. Capacity growth
that exceeds demand conditions, both locally and in export markets,
negatively impacts the steel industry through price declines and weak
profitability. Indeed, investors in new steel plants should carefully
consider the long-term viability of the plants.

Figure 3 shows countries with the high rates of increase in the Middle
East, ASEAN and Africa. Iran has recently grown to become the
world’s 7th largest economy in terms of steelmaking capacity, just after
Korea. Capacity in Iran has increased 25 mmt in the past six years to its
current level of 62.8 mmt. Viet Nam is leading the regional capacity
expansion, with half of its production of semifinished and finished steel
products intended for export. Zimbabwe is still a very small steel-
producing country, but has increased its capacity by 140% over the past
six years.

Figure 3. Steelmaking capacity growth between 2016 and 2022
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Source: OECD
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2.3. Future capacity developments

Table 1 present expected future trends in capacity by region in the
period until 2025. When looking at the capacity that will be potentially
added in the future, the OECD classifies investment projects as
“underway” (and thus more likely to be completed during the projection
period) or “planned” (which are less certain but nevertheless could
come on stream). Projects that are underway are those that are already
under construction or for which equipment contracts have been awarded
and a major financial or state commitment has been made. On the other
hand, planned projects are more uncertain projects because they are
either at the feasibility or early planning stage, have not yet received
financial or state backing, or are not scheduled for completion at a
specified time.

Information on announced investment projects suggests that, globally,
59.9 mmt of gross capacity additions are currently underway and thus
likely to come on stream during the next three-year period of 2023-25.
An additional 106.2 mmt of capacity additions are currently in the
planning stages for possible start-up during the same period. The steel
produced by these facilities will targets demand in a wide range of
sectors.

In particular, Asia will continue to experience substantial increases in
steelmaking capacity, in volume terms, over the next three years if all
the ongoing projects are ultimately realised (and not offsetting closures).
The region currently has a total of 35.4 (+2.2%) mmt of capacity
additions underway for start-up during 2023-25, with an additional 65.3
mmt (+6.2%) in the planning stages. China and India account for 70%
of the steelmaking capacity increase in Asia.

In terms of rates of growth, ASEAN, the Middle East and the regional
aggregate “other Europe” will lead the global steelmaking capacity
expansion with potential double-digit growth over the next three years.
In volume terms, a total of 20.5 mmt (+25.5%), 7.7 mmt (+7.8%) and
5.9 mmt (+7.6%) of gross additions are currently underway in each
region, respectively, with much more in the planning stages.
Steelmaking capacity additions are expected to grow 0.8 mmt (+1.7 %)
in Africa, 2.8 mmt (+1.9%) in the Commonwealth of Independent States
(CIS), 2.5 mmt (+1.2%) in the European Union, 2.7 mmt (+3.7%) in
Latin America and by 2.1 mmt (+1.3%) in North America. In Oceania,
there are no plans to start capacity investment projects during 2023-25.

It is important to take into account regional steel demand considerations
when assessing capacity developments around the world, due to the
impacts on trade between regions, as noted above. Rapid growth in
capacity and steel production can create trade disturbances if local
demand conditions are less robust than anticipated (see Box1).

LATEST DEVELOPMENTS IN STEELMAKING CAPACITY 2023
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Table 1. Current nominal capacity and potential gross capacity additions by region

Nominal | Nominal Potential gross capacity
capacity | capacity |% change additions 2023-25 Capacity in 2025 (mmt) %(;ggggise;%zc;?d
(mmt) (mmt) (mmt)
2022 2022- Planned Low High .
2021 ) 2021 Underway (B) (©) (A)+(B) (A)(B)H(C) Low High

Africa 435 484 11.3 0.8 3.0 492 52.2 1.7 7.9
Asia 1622 .6 1630.6 0.5 354 653 1666.0 1731.3 22 6.2
ASEAN 80.4 80.4 0.0 205 7.5 100.9 108.4 25.5 34.8
Other Asia 1542.2 1550.1 05 14.9 57.8 1565.0 1622.8 1.0 47
CIs 1439 145.1 0.8 28 25 1479 150.4 19 3.7
Europe 2899 2915 0.6 84 9.8 299.9 309.7 29 6.2
EU 2134 2136 0.1 25 18 2161 2179 1.2 20
Other Europe 76.5 779 19 59 8.0 838 91.8. 76 17.8
Latin America 739 739 0.0 27 50 76.7 81.7 37 10.5
Middle East 89.0 98.3 10.4 77 9.6 106.0 115.6 7.8 17.6
North America 1577 164.9 46 21 11.0 167.0 178.0 1.3 79
Oceania 6.4 6.4 0.0 0.0 0.0 6.4 6.4 0.0 0.0
OECD?EU economies Total 649 6 6584 14 87 208 6671 687.9 13 45
non-OECD/EU economies Total 1777.3]  1800.6 1.3 52.0 85.6 1852.6 1938.2 2.9 7.6
World Total 24270 24591 13 59.9 106.2 2519.0 2625.2 2.4 6.8

Note: The capacity data reflect information up to December 2022. The table “Europe” includes
both OECD/EU economies and non OECD/EU economies in Europe, as well as Tiirkiye. Please
see Annex C for detailed capacity data by individual economies. Figures for the European Union
(EU) include all EU Member States. Estimates regarding steelmaking capacity in 2025 and
expected percentage changes are based on gross additions only; as such, the actual capacity levels
will be affected by closures that may occur during the period

Source: OECD
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Figure 4 present potential gross capacity additions by region and
equipment types from 2023 to 2025. Of the world total of 166.1 mmt of
capacity currently underway or in the planning stages for completion
over the next three years, BOF projects account for 55.4% of the total
while EAF projects make up 40.6% of the total. The remaining projects,
for which the technology is unknown, amount to 4% of the total.

As can be seen in Figure 4, regional investment trends differ
considerably in terms of technology. In Asia and Latin America, BOF
facilities account for over 73% of the tonnage volume of capacity
expansions. Most of the BOF plant installations will take place in India
or China. The reader is referred to Annex A for details on each project.

In contrast, investments elsewhere mostly involve the EAF production
route, with no new BOF plants expected to start operations in Africa,
the CIS, Europe, the Middle East, North America and Oceania during
2023-25.

Figure 4. Potential gross capacity additions by region and equipment types

mmt
100.0
20.0 m BOF m EAF ® Others/ Unknown
60.0
| India
400 50.0 mmt
20.0
4 China l S
12.0 mmt . .
0.0 [ } [ |
Africa Asia CIS Europe  Latin America Middle East North Oceania

America

Note: The capacity data contain both underway and planned projects, and do not take into account
possible closures that may occur during the period.
Source: Metal Expert, Platts, Kallanish, and steel company website
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2.4. The gap between global capacity and production

The gap between global steelmaking capacity and crude steel
production surged to 627.7 mmt in 2022 from 512.6 mmt in 2021,
reflecting renewed weakness in world steel demand and production,
amidst continued growth in capacity. The global capacity utilisation rate
declined by 4.4 percentage points in 2022, to 74.5%, also impacted by
high energy costs which have led to production stoppages in many steel-
producing countries. Utilisation rates this low are not compatible with
an economically viable and sustainable steel industry (see Box 1).

Figure 5. Global crude steelmaking capacity and crude steel production
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Source: OECD for crude steelmaking capacity and World Steel Association for crude steel
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Box 1. The need to reduce excess capacity to ensure the viability of the steel industry

In 2022, the economic environment deteriorated due to the Russian Federation’s
(hereafter “Russia”) invasion of Ukraine, supply chain turmoil associated with the
conflict, and rising energy prices and inflation. Economic weakness has had a major
impact on steelmakers in many countries, seen in stagnating steel demand and rapid
declines in producers’ capacity utilisation rates.

Energy costs have had a significant impact on production and competitiveness.
Examples can be seen across steel-producing economies, including in Europe, where
low demand and high energy costs led a number of steelmakers to stop production in
2022 (S&P Global, 20221y). In Tiirkiye, steel mills’ energy costs rose to 28% of mills’
total production costs in 2022, dampening their competitiveness. Steel producers have
reduced output in recent months, with some announcing temporary stoppages due to
high energy costs, low demand, and pressure from low-priced steel imports (S&P
Global, 2022(,;). Other examples include Malaysia, where steel mills faced a surcharge
of MYR 0.2/kWh (USD 0.045/kWh) from 1 January to 30 June 2023. Some market
observers suggest that the new surcharge could mean a USD 25/tonne increase in
steelmaking costs for EAF mills in Malaysia (Kallanish, 2022;3)).

Such cost hikes dampen steel production, leading to lower capacity utilisation rates.
Moreover, the recent and significant increase in global excess capacity leads to over-
supply of steel in international markets, reducing steel prices and potentially dislocating
the steel production of efficient steel producers with lower costs. In periods of low-
capacity utilisation, economies of scale are not fully exploited and unit costs are higher
than they otherwise would be. Low prices due to excess capacity and high unit costs
resulting from low capacity utilisation tend to weaken the profitability for the industry
as a whole. Figure 6 shows the longer-term negative relationship between the global
capacity-production gap and the median profitability in the steel industry. Ensuring the
profitability of the industry going forward will require meaningful reductions in global
excess capacity.

LATEST DEVELOPMENTS IN STEELMAKING CAPACITY 2023
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Figure 6. The negative relationship of capacity/production gaps and profitability in the steel
industry
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Note: Profitability data for 2022 are not complete yet, and are currently based on a relatively small number
of observations. Some caution in interpreting 2022 profitability should therefore be taken.
Source: OECD, worldsteel, Refinitiv

Looking ahead — given elevated economic risks and uncertain steel demand prospects —
industry and policymakers should limit capacity growth. With a total of 166.1 mmt of
underway or planned new steelmaking capacity coming on stream during 2023-25, as
highlighted in this document, it is important for the industry and policymakers to
consider future demand prospects carefully to make sure that investments do not
overshoot demand, triggering future downturns and recessions for the steel industry.

A comparison of steel demand and capacity growth over the last five years, for those
economies that experienced the highest growth in capacity (excluding very small
producers with less than 5 mmt of capacity), highlights the risks of future capacity
expansions as outlined in this paper. Figure 7 plots seven economies with the highest
capacity growth over the last five years against their steel demand growth. Malaysia,
Iran, Viet Nam and Algeria had capacity growth ranging from 35% to 106%, while
domestic steel demand declined significantly in all these economies, most notably in
Malaysia where it contracted by 36%. Pakistan and Indonesia experienced growth in
demand of approximately 10%, but this was outpaced by capacity growth of 30%-64%,
respectively. India is the only major economy within this group where capacity growth
was outpaced by domestic demand for steel. Indeed, India’s steel demand grew almost
two times faster than its capacity.

Maintaining stable conditions for the steel industry in the coming years will require a
greater focus on domestic demand considerations when embarking on major capacity
expansions. The role of international trade in meeting demand increases should also be
considered, to avoid risks of oversupply that yields unsustainably low profitability in all
producing economies.

LATEST DEVELOPMENTS IN STEELMAKING CAPACITY 2023
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Figure 7. Capacity versus demand growth

Economies with the highest capacity growth during the 5-year period 2016 to 2021
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Note: Excluding small steel-producing economies with capacity below 5 mmt.
Source: OECD for capacity, worldsteel for apparent steel consumption in crude equivalent
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2.5. The latest developments in cross-border investments

Figure 8 shows the share of domestic and cross-border (greenfield)
investments in steelmaking capacity. In total, there are 329 new
steelmaking capacity projects around the world, classified as either
underway or planned, which are scheduled to become operational in
2022 or later. This broad number includes projects that have already
started operations in 2022, as well as projects for which the start date is
not available. Of these projects, domestic steelmakers are the
investors/owners in 294 (89%) of the cases. Of the remaining
steelmaking capacity projects, 23 (7%) entail cross-border investments,
representing an investment that is based wholly on one or on several
foreign investors/owners, and 12 (4%) are structured as joint ventures
(JV) between domestic and foreign investors/owners.

Figure 8. The share of domestic and cross-border investments in new steelmaking
capacity projects starting in 2022 or later

O Domestic
Investments

Total number of O Cross-Border

new investments:
329 Investments

M Joint-Venture
Investments

Note: This figure includes all new investment projects that are underway or planned, and which
are scheduled to become operational in 2022 or later — including projects that have started
operation in 2022, as well as projects for which the start date is not available. It does not include
cancelled projects. A cross-border investment represents an investment that is based wholly on
one or several foreign investors/owners. A joint venture, on the other hand, involves both foreign
investors/owners and domestic counterparts. Please see Annex A for details on the plant-level
investments and their respective investors/owners.

Source: OECD
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Table 2 lists the cross-border investments by region. Asia is the largest
investment destination, accounting for 13 cross-border and 12 joint
venture (JV) investments between domestic and foreign investors.
Africa attracts four cross-border and one JV investment. North America
is the destination of 5 cross-border investments. The CIS, Europe, Latin
America and Oceania regions currently do not have any cross-border
investments or JV investments.

The Southeast Asia Iron and Steel Institute (SEAISI), representing a
region whose steel industries are experiencing significant inward
investment, notes that 90.8 mmt of new capacity will raise the region’s
capacity to 162.6 mmt towards 2030. According to SEAISI, the
overcapacity situation stems from rapid capacity expansion in
Indonesia, Viet Nam and Malaysia (Kallanish, 20224)).

Table 2. Domestic and cross-border investments in new steelmaking capacity projects

Started in 2022, and underway and planned investments for 2023 or later

E?il:\?eg:;t is Domestic Investments Cross-Border Investments | Joint-Venture Investments
taking place Number | Capacity(mmt) | Number | Capacity (mmt) Number Capacity (mmt)
Africa 11 9.0 4 5.2 0 0.0
Asia 127 2835 13 67.3 12 24.5
CIs 17 17.0 0 0.0 0 0.0
Europe 21 25.0 0 0.0 0 0.0
Latin America B 8.0 0 0.0 0 0.0
Middle East 97 88.5 1 4.0 0 0.0
North America 14 16.8 5 4.7 0 0.0
Oceania 1 0.6 0 0.0 0 0.0
World Total 294 4484 23 81.2 12 24.5

Note: This table includes all new investment projects that are, underway or planned, and which
are scheduled to become operational in 2022 or later — including projects that have started
operation in 2022, as well as projects for which the start date is not available. It does not include
cancelled projects. A cross-border investment represents an investment that is based wholly on
one or several foreign investors. A joint venture, on the other hand, involves both a foreign
investor and a domestic counterpart. Please see Annex A for details on the plant-level investments
and their respective investors/owners.

Source: OECD
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3. Conclusions

Global steelmaking capacity continues to increase at a rapid pace in a
period of weakening steel market conditions. A total of 329 steel
investment projects are either currently underway or in the planning
stages around the world. The three-year period of 2023-25 alone will
see an additional 59.9 mmt of capacity coming on stream, with an
additional 106.2 mmt potentially being added according to announced
plans by steel companies. In total, therefore, gross capacity additions
could amount to 166.1 mmt globally from 2023 to 2025.

Excess capacity is a structural issue that continues to dampen prospects
for the global steel industry. Governments and industry stakeholders
should ensure that capacity investments are driven by market
considerations and, given the longevity of the steel plants installed,
make sure that the investments will be sustainable in the long run. For
example, the installation of very large, integrated plants, described in
this report, raise questions about their economic viability if demand
conditions turn out to be less favourable than expected. As the industry
makes the transition to lower-carbon steel production, it will be
important to share best practices on ways to promote the transition
without exacerbating excess capacity and creating further problems for
the industry.

The OECD Steel Committee will continue to monitor steelmaking
capacity developments and publish its results twice a year. The aim is to
raise public awareness of capacity trends and any emerging risks
associated with these trends.
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Annex A. AVAILABLE INFORMATION ON PLANT LEVEL INVESTMENTS AND THEIR OWNERS

Table A A.1. Investment data (highlighted rows indicate replacement of current capacity and not net capacity increases)

REGION ECONOMIES COMPANY (EC%Vlillgll%/III?ES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Africa Algeria EmaraCto[r)jsgr?}r/ Steel Imeécgl1 E/:;r)oup plan ? EAF ? Metal Expert
. , . . Company
Africa Algeria Tosyali Holding plan 2023 EAF 2000 HP (tenova)
The ETRHB Company
Africa Algeria ETRHB HADDAD plan ? EAF 1150 HP (Danieli);
Group Metal Expert
Africa Egypt EZZ Steel Ezz Steel | underway | 2023 |  EAF 850 | \ond Steel
apacities
. . Metal Expert,
Africa Egypt Arabian Steel Arabian Steel |1 o024 | EAF 1000 | World Steel
ndustries Industries c "
apacities
Xin Feng
Xin Feng Resources Resources
Africa Egypt Recycling Investment Recycling plan ? EAF 2000 Metal Expert
Holdings Investment
Holdings
Tadash Steel
Africa Ethiopia Manufacturing underway | 2022 EAF 200 Metal Expert
Industry
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Metal Expert;
Ministry of
. . . . Industry
f; )
Africa Kenya Sinosteel Sinosteel plan / Steelmaking | 1000 Trade and
Cooperatives
of Kenya
Africa Morocco Riva Industries Meski Holding | operating | 2022 EAF 800 Metal Expert
World Steel
Baobab Capacities,
Africa | Mozambique | Baobab Resources R underway ? EAF 500 WM,
esources C
ompany
HP
Company
Africa Namibia Groot Group Groot Group underway | 2022 EAF 1000 HP, Metal
Expert
Aiaokuta Steel Ajaokuta Steel World Steel
Africa Nigeria CoJm any (ASC) Company plan ? BOF 1300 Capacities;
pany (ASC) CompanyHP
Africa Nigeria Kam Industries underway | 2022 IF 260 Metal Expert
. . Tsingshan Holding Tsingshan :
Africa Zimbabwe Group Holding Group underway | 2022 EAF 1200 kallanish
Africa | Zimbabwe | |°ngshan Holding Tsingshan plan ? EAF 1000 | kallanish
Group Holding Group
Metal Expert,
: : Heyuan Derun Iron . Ministry of
Asia China and Steel operating | 2022 EAF 900 Industry,
Trade and
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Cooperatives
of Kenya
Asia China Shanxi Jinnan lron | Shanxi Jinnan | | ? BOF 3400 | worldmetals
and Steel Iron and Steel
Asia China Anshan Iron & Steel | Ansteel Group plan ? Steelmaking | 10000 Platts
Sh i Hanzh Sh i Steel AR
: . aanxi Hanzhong aanxi Stee " o
Asia China Iron and Steel Group plan / EAF 700 2 Yt Ze
|
Jinxi Iron and
b s Fass &
Asia China Jinxi Iron and Steel | Steel (AlL:Z plan ? | Steelmaking ? H%FJ
ek ) a
Platts,
Asia China HBIS Laoting Steel HBIS plan ? BOF 7470 | Reuters,
Co., Ltd. Company
HP
MySteel (3
Baowu Iron & Steel Baowu Steel HIBIF),
Asia China Grou Group plan ? | Steelmaking ? Platts, Metal
P Corporation Expert,
Government
of Jinangsu
Asia China Baowu Iron & Steel Baowu Iron & plan ? Steelmaking | 3100 Platts
Group Steel Group
Asia China | Chengdu Metallurgy operating | 2022 | EAF 2000 Mig'lai’i‘gﬁ”’
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves

Asia China Sanbao Iron and underway | 2024 |  EAF 1500 | Metal Expert,
Steel kallanish

Asia China Tangyin Iron and underway | 2 BOF o000 | Metal Expert,
Steel kallanish

Asia China | Zenith Iron and Steel underway | 2023 |  BOF 5850 | Metal Expert,
Group kallanish

. . Rizhao Steel Holding
Asia China Group Co., Ltd. underway | 2022 BOF 2700 Metal Expert
. . Sichuan Dazhou Iron ME,
Asia China and Steel plan 2024 BOF 2300 kallanish
Asia China Luoyuagtg"e'lnguang plan |2023| BOF 1250 | Metal Expert
Linyi Iron and Steel
Asia China Investment Group underway | 2022 BOF 2700 Metal Expert
Special Steel

Asia China R°Ck°hg;’:e'lr°” and underway | 2022 EAF 500 | Metal Expert

Asia China T'a”ZhS“t;;OI“ and underway | 2022 |  BOF 2870 | Metal Expert

Asia China Changli Hongxing underway | 2022 BOF 3450 | Metal Expert

Industry

Asia China Xianfu Iron and Steel underway | 2023 BOF 2600 Metal Expert

Asia China Jingye Iron and Steel underway ? BOF 1500 Metal Expert

Asia China Tongca'T';%“es”y and underway | 2022 BOF 2000 | Metal Expert

Asia China | 'ongealindustry and underway | 2022 | EAF 780 | Metal Expert
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
: . Dexin Steel Delong o Metal Expert,
Asia Indonesia Indonesia Holdings (45%) plan ) BOF 2500 kallanish
SEAISI
Presentation,
Asia Indonesia Krakatau POSCO POSCO (70%) plan 2025 BOF 3000 | Metal Expert.
Company
HP
Platts, Metal
Asia Indonesia PT Gunung Raja Gunung Steel plan ? EAF 500 Expert,
Paksi Group Company
HP
Anshan lron &
Asia Indonesia Anshan Iron & Sj[eel Steel Group plan ? Steelmaking | 5000 Platts
Group Corporation !
Corporation
: , Fuhai Group & , " , The Jakara
Asia Indonesia Ansteel Group Fuhai Group plan / Steelmaking | 1750 Post
I . Metal Expert,
Asia Indonesia HebeIGBr'oS:' Steel 'S_lteet;?gf:' plan ? Steelmaking | 3000 American
P P Metal Market
. : PT Gunung Raja Gunung Steel " .
Asia Indonesia Paksi Group (GSG) plan / Steelmaking | 3000 Metal Expert
Metal Expert,
B H
, (Shaanxi'
. Shaanxi Iron ;
. : Shaanxi Iron and . Daily),
? .
Asia Indonesia Steel Group ancg Steel plan / Steelmaking | 7500 China Belt
roup and Road
Portal (R [E
i)

0380
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
PR AE
TERABR
payaa/NSIB
. . Wuhan Iron & Steel Wuhan Iron &
?
Asia Indonesia (Wugang) Steel (Wugang) plan / EAF 5000 Platts
Asia India Tata Steel BSL Ltd. plan 2030 BOF 6070 WM
Asia India Tata Steel BSL Ltd. plan 2030 EAF 1550 WM
Asia India Tata Steel plan 2024 BOF 3000 Metal Expert
Asia India Tata Steel underway ? EAF 750 Vc\:lorld S’geel
apacities
Asia India JSW Steel Limited | JSW Holdings | underway | 2024 BOF 5000 Coﬂﬁ,a”y
Asia India JSW Steel Limited JSW Holdings plan 2026 BOF 1800 WM
Asia India JSW Steel Limited JSW Holdings plan 2022 EAF 1200 WM
Asia India JSW Steel Limited JSW Holdings plan ? EAF ? Sarralle
Asia India NMDC NMDC underway | 2022 BOF 3000 Coﬂﬁ,a”y
Uttam Galva
Asia India Sr;rr‘fg g(t)t;;“r fttge' Steels underway | 2022 | BOF 1550 V(\:’Zr'gcfttiz‘;'
Ltd(UGSL) P
Uttam Galva
Asia India S*;rr?g g;t\f‘/;"r fttge' Steels plan ? BOF 1550 | Metal Expert
Ltd(UGSL)

LATEST DEVELOPMENTS IN STEELMAKING CAPACITY 2023



26 | LATEST DEVELOPMENTS IN STEELMAKING CAPACITY 2023

OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Asia India Mono Steel (India) underway | 2022 IF o | World Steel
Ltd. Capacities
Metal Expert,
Asia India Crest Steel (Una) Crest Steel plan 2022 IF ? World Steel
Pvt. Ltd. "
Capacities
Ramsarup Lohh
Asia India Udyog Limited plan ? EAF 700 V(\:’g”gc?tti:'
(RLUL) P
Asia India Brand Steel and plan | 2025 EAF 450 WM
Power Itd
Asia India Aloke Steel plan | 2030 | EAF 70 WM
Industries
Asia India Ankur Udyog Limited plan 2032 EAF 250 WM
Asia India Texcon Steels Ltd plan 2030 EAF 130 WM
Asia India Ulira Mega Steel plan | 2025 | BOF 9000 WM
Project
, : Welspun Power and
Asia India Steel Ltd (WPSL) plan 2030 BOF 3100 WM
. . Welspun Power and
Asia India Steel Ltd (WPSL) plan 2030 BOF 3300 WM
Asia India Xindia Steels plan 2036 BOF 2500 WM
Asia India Xindia Steels plan 2029 BOF 2500 WM
Asia India Kalyani Steel plan 2025 BOF 500 WM
Asia India Kalyani Steel plan 2025 EAF 40 WM
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Asia India Kalyani Steel plan 2030 BOF 3000 WM
Asia India KIC Metaliks plan 2025 EAF 380 WM
Asia India Knovus Steels and plan | 2030 | EAF 150 WM
Infrastructure
, : Rungta Mines
Asia India Limited (RML) plan 2030 EAF 110 WM
Asia India Tata Metaliks (TML) plan 2038 BOF 3000 WM
Asia India Pawanjay Steel & plan | 2025 | EAF 40 WM
Power Ltd.
Asia India Ramsarup Industries plan | 2022 EAF 700 WM
Limited
, . Jindal Steel and O.P. Jindal
Asia India Power Ltd. (JSPL) Group plan 2034 BOF 6000 WM
. . Jindal Steel and O.P. Jindal
Asia India Power Ltd. (JSPL) Group plan 2024 BOF 6000 WM
, : Jindal Steel and
?
Asia India Power Ltd. (JSPL) plan / BOF 2500 Metal Expert
Metal Expert,
, . : , , Company
?
Asia India ArcelorMittal ArcelorMittal plan / Steelmaking | 6000 HP(Annual
Report 2018)
Asia India GOdawaIrS':a‘iwer and plan | 2025 BOF 1000 | Metal Expert
Asia India Tata Steel plan 2030 BOF 5500 WM
Asia India Tata Steel plan ? ? ? Metal Expert
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Asia India Tata Sponge Iron Ltd plan 2022 BOF 1500 World S’Feel
Capacities
Asia India Tata Sponge Iron Ltd plan 2025 EAF 560 WM
Asia India BMM Ispat Limited plan 2023 BOF 1100 WM
, . World Steel
Asia India ArcelorMittal Nippon plan |2028| BOF 24000 | Capacities,
Steel India
SEAISI
. . ArcelorMittal Nippon World Steel
Asia India Steel India Limited plan 2025 BOF 6000 Capacities
Asia India JSW Steel Limited plan 2036 BOF 6000 WM
Asia India JSW Steel Limited plan 2025 BOF 4000 WM
Asia India JSW Steel Limited plan 2032 BOF 3440 WM
Asia India JSW Steel Limited plan 2026 BOF 10050 WM
Asia India JSW Bengal Steel plan ? BOF 3000 | World Steel
Capacities
Asia India Jindal Maxsteel plan ? EAF 1500 | World Steel
Capacities
: . Jai Balaji Industries
Asia India Limited (JBIL) plan 2030 EAF 5000 WM
Asia India Jai Balaji Jyoti Steels plan 2030 EAF 860 WM
, . Jindal Steel and
Asia India Power Ltd. (JSPL) plan 2023 BOF 3300 Metal Expert
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
. . Jindal Steel and
Asia India Power Ltd. (JSPL) plan 2025 EAF 3000 Metal Expert
. . Jindal Steel and
Asia India Power Ltd. (JSPL) plan 2023 BOF 4000 WM
Neelachal Ispat
Asia India Nigam Limited plan ? BOF 1000 Vggr'gcﬁti:'
(NINL) P
Asia India NMDC plan 2030 BOF 5000 WM
Asia India SAIL plan 2035 BOF 8800 WM
Asia India SAIL plan 2030 BOF 5600 WM
Asia India SAIL plan 2025 BOF 3000 WM
Asia India SAIL plan 2025 BOF 3000 WM
. . Bhushan Power and
Asia India Steel Limited (BPSL) plan 2022 BOF 2800 WM
. . Bhushan Power and
Asia India Steel Limited (BPSL) plan 2022 EAF 900 WM
. . Bhushan Power and
Asia India Steel Limited (BPSL) plan 2030 EAF 3000 WM
Asia India Arjas Steel plan 2030 BOF 620 WM
. . MSP Steel & Power
Asia India Ltd (MSPSPL) plan 2025 EAF 580 WM
Asia India MSP Metallics Ltd plan ? IF 240 | \World Steel
Capacities
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS START EQUIPMENT CAPACITY SOURCES
except themselves
Asia India Visa Steel plan 2022 EAF 2500 WM
Asia India Shyam Steel plan ? EAF 320 WM
Industries
Asia India | Action Ispat & Power plan | 2024 | EAF 680 WM
(P) Ltd.
Asia India Chintpurni Steel plan 2023 EAF 300 WM
Asia India Ispat Damodar Ltd. plan 2025 EAF 190 WM
Asia India Jhakha“ftd'Spat Pvt plan | 2030 | EAF 70 WM
Asia India Narbheg{;‘;o""er & plan | 2030 EAF 670 WM
Asia India OSIL (Odisha plan | 2025 | EAF 900 WM
Sponge lron)
Asia India Prakash Industries plan 2025 EAF 1000 WM
. . Rashmi Metaliks
Asia India Limited (RML) plan 2022 EAF 350 WM
Rashi Steel and
Asia India Power Limited plan 2030 EAF 240 WM
(RSPL)
Asia India Jayaswal Neco plan | 2025 | EAF 570 WM
Industries Limited
Asia India | AP High Grade Steel | AP HighGrade | 1 1 2024 | BOF 1000 | Metal Expert,
Steel kallanish
Asia India | AP High Grade Steel | 7 H'Sgtzgrade plan ? BOF 2000 | Metal Expert
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Asia India LondIsEMetaIs and plan ? IF 250 Metal Expert
nergy
Asia India JSW Utkal Steel plan ? BOF 13200 Kallanish
Asia Bangladesh Star Consortium plan ? BOF 2000 Com;any
Druk Holding
. Druk Metallurgy and o Company
Asia Bhutan Limited (DML) Investments | Underway | IF 200 | Hp, Platts
Limited (DHI)
Asia | Cambodia Cambogggon and plan ? BOF 1000 WM
l\i(a::J'liZ?\g gtagél Baowu Steel Reuters, My
Asia Cambodia anjiang Group plan ? BOF 3100 | steel, SEAISI
Baicheng Co Ltd- . .
Corporation presentation
Aksu
, : World Steel
?
Asia Myanmar Myingyan plant plan / EAF 200 Capacities
Kunming Iron
and Steel
Asia Myanmar Kunming Steel Group plan ? BOF 4000 Metal Expert
Company
(KISC)
Hiap Teck
Asia Malaysia EasternB\ELeel Sdn Venture plan ? Steelmaking | 1300 SEAISI
(HYVB) (55%)
Metal Expert,
Asia Malaysia Kinsteel Bhd plan 2022 IF 500 World Steel
Capacities
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Asia Malaysia Kinsteel Bhd plan ? EAF 500 Metal Expert
Asia Malaysia New pro;ect by The The Lion Group plan ? BOF 1600 World S’Feel
Lion Group Capacities
. . Sarawak Iron and Hebei Xinwuan Metal Expert,
Asia Malaysia Steel Steel Group underway | 2024 BOF 10000 SEAIS|
. I Philippine Iron and SteelAsia .
Asia Philippines Steel Project Manufacturing plan 2023 | Steelmaking | 4500 SEAISI
. _— Philippine Iron and SteelAsia .
Asia Philippines Steel Project Manufacturing plan 2026 | Steelmaking | 3500 SEAISI
Asia Philippines Panhua Group Panhua Group | underway | 2024 BOF 10000 | Metal Expert
SteelAsia SteelAsia
Asia Philippines Manufacturing ) plan ? EAF 500 Metal Expert
) Manufacturing
Corporation
SteelAsia SteelAsia Metal Expert,
Asia Philippines Manufacturing Manufacturin plan ? EAF 800 Company
Corporation 9 HP, Platts
SteelAsia SteelAsia
Asia Philippines Manufacturing , underway | 2024 EAF 500 Metal Expert
: Manufacturing
Corporation
SteelAsia .
Asia Philippines Manufacturing SteeIAsq plan ? EAF ? World S’Eeel
c . Manufacturing Capacities
orporation
SteelAsia SteelAsia
Asia Philippines Manufacturing . plan ? EAF 800 Metal Expert
: Manufacturing
Corporation
SteelAsia .
Asia | Philippines Manufacturing SteelAsia plan ? EAF 600 | Metal Expert
: Manufacturing
Corporation
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
SteelAsia SteelAsia
Asia Philippines Manufacturing : plan ? EAF 1200 Metal Expert
: Manufacturing
Corporation
Asia | VietNam | Formosa Plastics Formosa plan ? BOF 7000 SEAISI
Group Plastics Group
Asia | VietNam | Formosa Plastics Formosa plan ? BOF 7000 SEAIS|
Group Plastics Group
Asia Viet Nam Hoa Sen Group Hoa Sen Group plan ? EAF 800 World S’Eeel
Capacities
Asia Viet Nam Hoa Sen Group Hoa Sen Group plan ? EAF 500 World S’Feel
Capacities
Vietnam Steel Vietnam Steel
Asia Viet Nam . Corporation plan ? BOF 500 Metal Expert
Corporation
(VSC)

, . Viet - Trung Vietnam Steel o Company
Asia Viet Nam Metallurgy Company Corporation plan | BOF 500 HP
Asia | VietNam Hoa Phat Group plan | 2025| BOF ? World Steel

Capacities
Asia Viet Nam Hoa Phat Group plan 2025 BOF ? World S’Eeel
Capacities
Asia Pakistan Ittehad Steel Ittehad Steel | underway ? IF 600 Metal Expert
Mughal Steel,
Indus Consortium (?;&r‘rciggg: World Steel
Asia Pakistan Mining & Steel P ES | ’ plan ? BOF 1000 C "
Industry ak Steel, apacities
Ittehad Steel
Mills
Asia Pakistan Naveena Steel Mills plan ? IF 80 Metal Expert
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Fuzhou
: : Julitaihe
Asia Pakistan Century Steel . underway ? ? 500 Metal Expert
International
Company
Asia Pakistan FF Steel underway ? IF 250 Metal Expert
Asia Pakistan FF Steel plan ? ? ? Metal Expert
Asia Pakistan Mughal Steel underway ? IF 395 Metal Expert
Asia Japan Chubu Steel Plate plan | 2023 EAF 700 | Company
Co. HP
Company
CIS Azerbaijan | Baku Steel Company Bé"ku Steel plan ? EAF ? HP, Metal
ompany
Expert
CIS Russia Usolye I;)/Ilzﬁllurglcal underway ? Steelmaking ? Metal Expert
Metal Expert,
CIS Russia Don-Metal Don-Metal plan 2025 EAF 160 Comments
from Russia
CIS Russia Hrombur plan ? EAF 500 Metal Expert
CIS Russia Ishstal plant plan ? EAF 300 World S’geel
Capacities
CIS Russia Don-Metal plan ? EAF 160 Metal Expert
. United Metallurgical
CIS Russia Company (OMK) underway | 2025 EAF 1800 Metal Expert
CIS Russia Novostal-M plan | 2024 | EAF 1200 V(\:’O”d Steel
apacities
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
CIS Russia Surgutskiy MK underway | 2022 EAF 100 Metal Expert
Rostov kallanish
CIS Russia Electrometallurgical underway | 2024 EAF 1000 Metal Ex ért
Plant / REMZ P
CIS Russia Metalloinvest plan 2023 EAF 1200 kallanish
World Steel
CIS Ukraine Metinvest Metinvest plan 2022 BOF 3200 Capacities,
Platts
CIS Ukraine Metinvest Metinvest plan 2030 EAF 4500 Metal Expert
CIS Ukraine Donetsksteel plan ? EAF 1800 | Platts, Metal
Expert
CIS Uzbekistan Namangan Steel operating | 2022 EAF 300 Metal Expert
CIS Kazakhstan QazSpecSteel plan 2026 BOF 400 Metal Expert
CIS Kazakhstan QazSpecSteel plan 2026 BOF 400 Metal Expert
N Company
Europe | Austria Bohler Edelstahl underway | 2022 |  EAF 205 | HP, Metal
Gmbh
Expert
Company
Europe Belgium ArcelorMittal plan 2030 EAF ? HP, Metal
Expert
Europe Ital Acciaierie d'ltalia plan ? EAF ? Metal
y : ) Expert,Platts
. . Metal
’ ? ?
Europe Italy Acciaierie d'ltalia plan : EAF : Expert,Platts
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Europe Italy Kardemir Haddecilik operating | 2022 EAF 1250 Migllai)i(gﬁrt’
Europe | Netherlands |  Van Merksteijn | Van Merksteiin | | ? EAF 1000 | Danieli PR
International International
Company
Europe Poland Cognor Group Cognor Group plan 2022 EAF 200 HPét\éVé)lrld
Capacities
Europe Romania Galati Steelworks plan ? EAF 4000 Cmﬂ‘;,a”y
Europe Romania AFV Beltrame plan 2024 EAF 700 World S’Feel
Capacities
Europe Tarkiye Asil Celik Ticaret operating | 2022 EAF 180 Metal Expert
World Steel
Europe Tarkiye Tosyali Holding Tosyali Holding | underway | 2023 EAF 4545 Capacities,
kallanish
Europe | Tiirkiye |zmir Demir Celik underway | 2023 |  EAF 1400 Mig'lai’ifﬁ”'
Europe | Tirkiye | Kaptan Demir Celik plan | 2024 | EAF o000 | \World Steel
Capacities
Europe | Tirkiye | Ekinciler Demir Celik plan | 2023 EAF 1000 | World Steel
Capacities
Europe Tarkiye Icdas plan 2025 EAF 5000 World S’geel
Capacities
United : Liberty House o o Company
Europe Kingdom Liberty House Group plan / EAF / HP
United South Tees
? ?
Europe Kingdom Development plan / EAF / Metal Expert

Corporation (STDC)
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Metal Expert,
Company
Europe Sweden H2 Green Steel underway | 2025 EAF 2500 HP, World
Steel
Capacities
Europe Spain ArcelorMittal plan | 2025 EAF 1100 COﬂFF’,a”y
Europe France ArcelorMittal plan 2027 EAF ? Cor|r_1|r;any
Europe France ArcelorMittal plan | 2027 EAF ? COﬂFF’,a”y
Empresa Platts,
Lat'?‘ Bolivia Empresa Siderurgica Siderurgica del | underway | 2023 EAF 1000 Company
America del Mutun HP, Metal
Mutun
Expert
Latin Brazil ArcelorMittal underway | 2024 BOF 1000 Company
America HP
Lat'!‘ Brazil Grupo Simec underway | 2023 EAF 730 Metal Ex_pert,
America Kallanish
A'-at'.” Brazil Usiminas plan | 2023 BOF 4900 | Metal Expert
merica
ALat'T‘ Brazil Grupo Simec plan ? EAF 200 Metal Expert
merica
Latin Empresa Siderurgica World Steel
America Cuba Jose Marti plan 2025 EAF 170 Capacities
Middle World Steel
Iran Mobarakeh Steel IMIDRO plan 2023 EAF 1500 Capacities,
East
Platts
Middle Morarakeh
East Iran Mobarakeh Steel Steel (65%) underway | 2022 EAF 1000 Metal Expert
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Middle Iran Mobarakeh Steel plan ? EAF 1000 World S’Feel
East Capacities
Middle Iran Khouzestan Oxin plan | 2025 |  EAF 1200 | Metal Expert
East Steel
Mé:iie Iran Khouzestan Steel underway | 2023 EAF 800 Metal Expert
Middle Iran Esfahan Steel plan ? BOF 20gp | World Steel
East Capacities
Middle Iran Esfahan Steel plan ? EAF 1650 World S’geel
East Capacities
Middle Iran Khouzestan Steel | fhouzestan plan ? EAF 1250 | 'World Steel
East Steel Capacities
Middle Iran Khouzestan Steel Khouzestan plan ? EAF 1250 World S’geel
East Steel Capacities
Middle Iran Khouzestan Steel | fhouzestan plan ? EAF 1250 | 'World Steel
East Steel Capacities
Middle Iran Khouzestan Steel Khouzestan plan ? EAF 1250 World S’geel
East Steel Capacities
, Company
Middle Iran Khouzestan Steel Khouzestan |\ qenyay | 2023 EAF 1000 | HP(IMIDRO),
East Steel
Metal Expert
Middle Iran Khouzestan Steel | fhouzestan plan ? EAF 1300 | orld Steel
East Steel Capacities
Middle Iran Khouzestan Steel Khouzestan plan ? EAF 1300 World S’geel
East Steel Capacities
. Metal Expert
Middle Iran Alloy Steel ’
East Iran Company (IASCO) underway | 2023 EAF 1000 World S’Eeel
Capacities
Middle Iran Iran Alloy Steel underway | 2023 EAF 700 World S‘Feel
East Company Capacities

0394

LATEST DEVELOPMENTS IN STEELMAKING CAPACITY 2023



0395

LATEST DEVELOPMENTS IN STEELMAKING CAPACITY 2023 | 39

OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
. Iran National Steel
Mégglte Iran Industrial Group plan ? EAF 430 ngrlgi’gil
(INSIG) P
Middle Iran Kaavian Steel plan ? EAF 700 World S‘Eeel
East Capacities
ME";‘i'te Iran Mianeh Steel IMIDRO | underway | 2022 |  EAF 800 | Metal Expert
. Metal Expert,
Middle Iran Sabzevar Steel IMDRO | underway | 2 EAF 800 | World Steel
East Complex c i
apacities
Middle Iran Ghaenat Steel IMDRO | underway | 2022 |  EAF 800 | Metal Expert
East Complex
Middle Daric
East Iran Saeb Steel Complex Investment plan ? EAF 550 Metal Expert
Group
Middle Iran Shams Iron & Steel plan 2 EAE 1500 World S’geel
East Complex Capacities
Middle Sabalan Iron and World Steel
?
East Iran Steel Complex plan ) EAF 500 Capacities
. Daric
Middle Iran Zonouz steel Investment plan ? EAF 500 Company
East complex G HP
roup
Middle Iran Bonab Steel plan | 2025 ? 1450 | Metal Expert
East Complex
. World Steel
Mégilte Iran g(?rsr;[ I;anve(rllzi’ggl) plan ? EAF 1000 Capacities,
pany Metal Expert
Middle World Steel
?
East Iran Arvand Kaveh Steel plan / EAF 2500 Capacities
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Middle Iran Makran Steel IMIDRO plan | 2030 |  EAF 3200 | Metal Expert
East Complex
Middle Iran Gambron Steel plan ? EAF 2000 | ‘Norld Steel
East Capacities
ME";:'te Iran Jahan Foulad Gharb plan | 2025 EAF 500 WM
Middle Iran Arfa Iron & Steel operating | 2022 | EAF 200 | World Steel
East Capacities
World Steel
Middle Iran Shahrood Steel | Snahrood Steel |\ ating | 2022 IF 100 | Capacities,
East Co Company
HP
Ghadw Metal Expert,
. . International
Middle Neyriz Ghadir Steel Mines and Company
Iran Company : underway | 2023 EAF 1000 HP, World
East Industries
(NGHSCO) Steel
Development "
C Capacities
ompany
World Steel
Middle Iran Afa Steel plan ? EAF 6o | Ccapacities,
East Company
HP
Middle Amir Kabir Khazar World Steel
?
East Iran Steel plan ) EAF 500 Capacities
Middle Iran Arian Steel plan ? EAF 550 World S’Feel
East Capacities
Middle Iran Arian Steel operating | 2022 IF 500 World S‘Feel
East Capacities
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Middle Arvand Jahanara Arvand
East Iran Steel Company Jahanara Steel | operating | 2022 EAF 1200 Metal Expert
(AJSCO) Company
: Arvand Jahanara Arvand
ME";‘;'te Iran Steel Company | Jahanara Steel | plan | 2022 |  EAF 1200 Vggr'gcftti‘::"
(AJSCO) Company P
Middle Iran Azna Steel plan ? EAF 700 World S’Feel
East Capacities
Bafgh Mineral
Middle Bafgh Mineral CZTS Igi(eler:?n
Iran Complex Iron & Steel underway ? EAF 800 Metal Expert
East Company (B-MISCO) | . 'ndustry
pany Company (B-
MISCO)
. Boyer Ahmad Steel
Middle Iran Complex (Boyer plan ? EAF 300 World S’Feel
East Capacities
Sanat)
Middle Iran Ardakan Steel plan ? EAF 1000 | orld Steel
East Capacities
: Chadormalu
Middle Iran Abar Kouh Steel & Mining & | underway | 2022 |  EAF 600 | Metal Expert
East Rolling .
Industrial Co.
Middle : "
East Iran Eghlid Pars Steel plan / EAF 1000 Metal Expert
Middle Fasa Steel Complex o World Steel
East Iran Co (Fasco) plan ' EAF 1500 Capacities
Middle Foolad Alborz Iranian World Steel
?
East Iran Company (FAICO) plan ) EAF 800 Capacities
Middle Iran MIDHCO plan ? EAF 1500 | World Steel
East Capacities
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Middle Iran MIDHCO plan ? EAF 1500 | 'Vorld Steel
East Capacities
. Kavir Damghan Steel
Mé:ilte Iran Complex plan ? IF 200 V(\:/grlgci’ﬁil
(KADASCO) p
, Kavir Damghan Steel
Még:![e Iran Complex plan ? EAF ? V(\:/grlgc?tizl
(KADASCO) P
Middle Khayyam Steel
East Iran Khayyam Steel Neyshabour underway | 2023 EAF 500 Metal Expert
Platts,
Middle Kurdistan Steel Company
East Iran Company IMIDRO underway | 2022 EAF 1000 HP, Metal
Expert
Middle Malayer Steel o World Steel
East Iran Company plan ) IF 300 Capacities
Middle Metal Expert,
East Iran Malekan Steel Malekan Steel plan ? EAF 400 World Steel
Capacities
Middle Iran Malekan Steel Malekan Steel plan ? EAF 400 World S’geel
East Capacities
Middle Iran Natanz Steel Natanz Steel plan 2 EAF 850 Metal Expert
East Company Industries
Middle Iran Neyshabur Steel plan 2 EAE 800 World S’geel
East Complex Capacities
Middle North West Steel World Steel
?
East Iran Industries (NWSI) plan | EAF 800 Capacities
: . : World Steel
MEK;csi![e Iran Org?::haiteel Orug‘gﬁ Steel plan ? EAF 1200 Capacities,
pany P Metal Expert,

0398

LATEST DEVELOPMENTS IN STEELMAKING CAPACITY 2023



0399

LATEST DEVELOPMENTS IN STEELMAKING CAPACITY 2023 | 43

OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
Company
HP
Middle Orumieh Steel Orumieh Steel World Steel
Iran plan ? IF 400 ”
East Company Group Capacities
Middle Iran Orumieh Steel Orumieh Steel plan 2 EAF 800 World S’Feel
East Company Group Capacities
Middle Persian Gulf Saba World Steel
?
East Iran Steel plan ) EAF 1500 Capacities
Middle Persian Gulf Saba World Steel
?
East Iran Steel plan ' EAF 1500 Capacities
Middle Persian Gulf Saba World Steel
?
East Iran Steel plan | EAF 1500 Capacities
: Qeshm Steel Qeshm Steel Platts, Metal
Middle | o Expert,
East ran Development Development plan / EAF 1500 Company
Co.(QE.S.D.Co) Co.(QE.S.D.Co) HP
: Qeshm Steel Qeshm Steel Platts, Metal
Middle Expert,
East Iran Development Development plan ? EAF 1500 Compan
Co.(QE.S.D.Co) | Co.(QE.S.D.Co) H‘g, y
Middle Iran Saba Foulad Zagros Saba Foulad underway | 2023 EAF 460 Company
East Zagros HP
Middle Iran Sadrfoulad complex Sadr Steel plan ? EAF 400 World S’geel
East Company Capacities
. Metal Expert,
Middle Iran Samangan Steel plan ? EAF 750 | World Steel
East Industries :
Capacites
. Metal Expert,
Middle Iran Samangan Steel plan ? EAF 750 | World Steel
East Industries :
Capacites

LATEST DEVELOPMENTS IN STEELMAKING CAPACITY 2023



44 | LATEST DEVELOPMENTS IN STEELMAKING CAPACITY 2023

OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
. Metal Expert,
Middle Iran Kabkan Steel operating | 2022 | EAF 150 | World Steel
East Company :
Capacites
Middle Iran South Rouhina Steel plan ? EAF 550 World S‘Eeel
East Capacities
. . Torbat World Steel
Middle Iran Torbat Heydariyeh Heydariyeh plan ? EAF 1450 Capacities,
East Steel
Steel Metal Expert
Middle Torbat Heydariyeh o World Steel
East Iran Steel plan ' EAF 1450 Capacities
Miade Iran Brojen Steel plan | 2025 |  EAF 1000 WM
Middle Kavir Damghan Steel | Kavir Damghan
East Iran Complex Steel Complex plan ? IF 200 Metal Expert
(KADASCO) (KADASCO)
: - Golgohar
Middle Iran Jahan Foolad Sirjan Mining & | underway | 2024 |  EAF 1300 | Metal Expert
East Steel Complex .
Industrial Co.
Middle Iran National Iranian Steel |\, npq plan ? EAF 800 | Metal Expert
East Company
Middle North West Steel World Steel
?
East Iran Industries (NWSI) plan ) EAF 800 Capacities
Middle Kavand Nahan
?
East Iran Zamin (KN2) plan / EAF 100 Metal Expert
Middle Iran Kavir Steel underway | 2023 IF 150 | Metal Expert
East Cooperative
Middle Iran Sepid Farab Kavir underway | 2024 |  EAF 800 | Metal Expert
East Steel
Middle Gohar Zamin Iron
?
East Iran Ore Company plan : EAF 3000 Metal Expert
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OWNER

REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves

Middle .

East Iran Rad Hamadan Steel operating | 2022 IF 450 Metal Expert
Miade UAE BILDCO plan ? EAF 1000 | Metal Expert
Middle State Company for | United Brothers

East Iraq Iron & Steel (SCIS) Holding underway | 2022 EAF 500 Metal Expert
Middle Oman Muscat S_teel Muscat Steel plan ? EAF 200 World S’Feel

East Industries Capacities
Middle Shumookh

Oman Investment and plan ? ? 400 Metal Expert

East .

Services (SIS)
Middle

East Iraq Van Steel underway | 2022 EAF 500 Metal Expert
Middle | oaudi Arabia | AlQarvan Steel | Al-Qaryan Steel | ? EAF 300 | Metal Expert

East Company Company
Middle | saudi Arabia | Al-Yamamah Steel Private plan ? EAF 1000 | Flatts, Metal

East Industries Expert
Middle | saudi Arabia Arkan Steel Al-Watania plan ? EAF oo | 'Norld Steel

East Group Capacities
Middle | saudi Arabia | Atoun Steel Industry plan ? EAF 910 | Flatis, Metal

East Expert
Midd® | saudi Arabia | Guif Tubing Co | Guif Tubing Co |  plan ? EAF 600 | Company
Middle | o, di Arabia |  Madina Metal underway | 2022 IF 300 | World Steel

East Capacities
Middle Saudi Arabia Essar Group Essar Group plan 2025 EAF 4000 World S’Eeel

East Capacities

United . Steel . Company
NAFTA States Steel Dynamics Dynamics, Inc. operating | 2022 EAF 2722 HP. kallinish
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
United
NAFTA States U.S. Steel plan 2024 EAF 2720 Metal Expert
United Company
NAFTA Nucor Corporation Nucor Steel operating | 2022 EAF 1088 HP, Metal
States
Expert
United :
NAFTA States Nucor Corporation plan 2024 EAF 570 Metal Expert
United North Star BlueScope Company
NAFTA States BlueScope Steel Steel underway | 2022 EAF 850 HP
United Metal Expert,
NAFTA ArcelorMittal USA ArcelorMittal underway | 2023 EAF 1500 Company
States HP
United Commercial Metals
NAFTA States Company (CMC) underway | 2023 EAF 453 Metal Expert
United Commercial Metals
NAFTA States Company (CMC) plan 2025 EAF 453 Metal Expert
NAFTA ggigg JSW USA JSW Holdings plan 2 EAF 2 Platts
United . Liberty House " o Company
NAFTA States Liberty House Group Group plan / EAF / HP
United Company
NAFTA Nucor Corporation Nucor Steel operating | 2022 EAF 1271 HP, Metal
States
Expert
United :
NAFTA States Nucor Corporation plan 2024 EAF 544 Metal Expert
NAFTA ggt‘;i Nucor Corporation plan | 2024 |  EAF 2721 | Metal Expert
United - , Company
NAFTA States Pacific Steel plan 2025 | Steelmaking 380 HP
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OWNER
REGION ECONOMIES COMPANY (ECONOMIES) STATUS | START | EQUIPMENT | CAPACITY SOURCES
except themselves
United . World Steel
?
NAFTA States Highbar plan 2025 EAF / Capacities
NAFTA | Canada Algoma plan | 2024 EAF 3700 CorﬂFF’,a”y
NAFTA Canada ArcelorMittal plan 2028 EAF 2400 Metal Expert
NAFTA | Canada | GerdauAmeristeel underway | 2023 | EAF 1g1 | World Steel
Capacities
NAFTA |  Mexico Deacero plan | 2024 EAF ? World Steel
Capacities
Oceania Australia Liberty One Steel plan ? EAF 600 Metal Expert

Source: Company HP (CHP) and media sources in the table
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Annex B. AVAILABLE INFORMATON ON PLANT-LEVEL CLOSURES

Table B.1 summarises the plant-level closure information reported by public and commercial sources for the year 2022. Please note that
this does not represent an exhaustive list of closures.

Table A B.1. Closure data

Status Region | Economies Location Company Equipment capamty (nztEe) Sources

metric tonnes)

Done Asia China Heyuan, Guangdong Heyuan Derun Iron and Steel EAF 920 Metal Expert
Expected Asia China Linfen City, Shanxi Tongcai Industry and Trade BOF 2800 Metal Expert
Expected Asia China Qinhuangdao City, Hebei Changli Hongxing Industry BOF 3800 Metal Expert
Expected Asia China Zibo City, Shandong Longsheng Iron and Steel BOF 2000 Metal Expert
Expected Asia China Tianjin City, Tianjin Rockcheck Iron and Steel BOF 1200 Metal Expert
Expected Asia China Tangshan City, Hebei Tianzhu Iron and Steel BOF 3790 Metal Expert

Source: Company HP, government HP and media sources in the table.
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Annex C. STEELMAKING CAPACITY DATA BY ECONOMY

Table A C.1. Crude Steelmaking capacity developments

Nominal crude steelmaking capacity
2010 2018 2019 2020 2021 2022
Africa 33.6 43.3 44.6 44.7 43.5 48.4
Algeria 3.3 6.8 7.9 9.3 9.3 9.3
Angola 0.0 0.5 0.5 0.5 0.5 0.5
Botswana 0.0 0.1 0.1 0.1 0.1 0.1
Cameroon 0.2 0.2 0.2 0.2 0.2 0.2
Democratic Republic of Congo 0.1 0.1 0.1 0.1 0.1 0.1
Cote d'lvoire 0.0 0.0 0.0 0.0 0.0 0.0
Egypt 9.5 15.3 15.6 15.6 14.4 15.2
Ethiopia 0.5 0.8 0.8 0.8 0.8 0.8
Gabon 0.0 0.1 0.1 0.1 0.1 0.1
Ghana 0.5 0.5 0.5 0.5 0.5 0.5
Kenya 0.5 0.6 0.6 0.6 0.6 0.6
Libya 1.7 1.7 1.7 1.7 1.7 1.7
Mauritius 0.0 0.0 0.0 0.0 0.0 0.0
Morocco 1.5 2.8 2.8 2.8 2.8 4.4
Mozambique 0.0 0.0 0.0 0.0 0.0 0.0
Namibia 0.0 0.0 0.0 0.0 0.0 1.0
Nigeria 2.7 3.1 3.1 3.1 3.1 3.4
South Africa 12.0 9.4 9.4 8.1 8.1 8.1
Sudan 0.1 0.1 0.1 0.1 0.1 0.1
Tanzania 0.0 0.0 0.0 0.0 0.0 0.0
Togo 0.0 0.0 0.0 0.0 0.0 0.0
Tunisia 0.2 0.2 0.2 0.2 0.2 0.2
Uganda 0.1 0.1 0.1 0.1 0.1 0.1
Zambia 0.1 0.1 0.1 0.1 0.1 0.1
Zimbabwe 0.8 0.8 0.8 0.8 0.8 2.0
Asia 1437.9 1584.6 1616.5 1622.5 1622.6 1630.6
Non-OECD Asia 1229.9 1374.5 1406.4 1412.4 1418.7 1426.6
Bangladesh 3.2 6.1 6.1 7.0 7.3 7.3
Bhutan 0.0 0.0 0.0 0.0 0.0 0.0
Cambodia 0.0 0.0 0.0 0.0 0.0 0.0
China (People’s Republic of) 1057.9 11229 1148.3 1147.9 1146.5 1149.9
Chinese Taipei 26.9 29.4 29.4 29.4 29.4 29.4
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Nominal crude steelmaking capacity
2010 2018 2019 2020 2021 2022

Hong Kong (China) 0.0 0.0 0.0 0.0 0.0 0.0
India 84.4 127.0 128.7 128.7 133.9 138.4
Indonesia 10.8 16.0 17.8 19.6 213 213
Japan 132.0 128.5 128.5 128.5 122.4 122.4
Korea 76.0 81.6 81.6 81.6 81.6 81.6
Democratic People’s Republic of Korea 11.2 11.2 11.2 11.2 11.2 11.2
Lao People’s Democratic Republic 0.2 0.2 0.2 0.2 0.2 0.2
Malaysia 12.9 19.2 19.2 19.2 19.2 19.2
Mongolia 0.1 0.1 0.1 0.1 0.1 0.1
Myanmar 0.1 0.3 0.3 0.3 0.3 0.3
Nepal 0.3 0.3 0.3 0.3 0.3 0.3
Pakistan 3.1 7.1 7.1 8.6 9.0 9.0
Philippines 1.8 1.8 1.8 1.8 1.8 1.8
Singapore 0.8 0.8 0.8 0.8 0.8 0.8
Sri Lanka 0.2 0.2 0.2 0.2 0.2 0.2
Thailand 9.7 11.4 11.4 11.4 11.4 11.4
Viet Nam 6.5 20.7 23.7 26.0 26.0 26.0
ASEAN-6 42.4 69.8 74.6 78.7 80.4 80.4
cis 139.6 141.9 143.4 142.6 143.9 1451
Armenia 0.0 0.2 0.2 0.2 0.2 0.2
Azerbaijan 0.9 1.6 1.6 1.6 1.6 1.6
Belarus 2.8 3.0 3.0 3.0 3.0 3.0
Georgia 0.1 0.1 0.1 0.4 0.4 0.4
Kazakhstan 7.1 7.7 7.7 7.7 7.7 7.7
Kyrgyztan 0.0 0.0 0.0 0.0 0.0 0.0
Moldova 1.0 1.0 1.0 1.0 1.0 1.0
Russia 77.7 86.7 88.3 88.8 90.1 90.9
Turkmenistan 0.2 0.2 0.2 0.2 0.2 0.2
Ukraine 48.8 40.2 40.2 38.7 38.7 38.7
Uzbekistan 1.1 1.1 1.1 1.1 1.1 1.4
Europe 308.8 295.3 292.5 289.9 289.9 291.5
Non-OECD Europe 13.9 12.9 12.9 12.9 12.9 12.9
EU 235.4 218.7 216.0 213.4 213.4 213.6

Austria 85 85 8.5 8.5 8.5 8.7

Belgium 151 8.9 8.9 8.9 8.9 8.9

Bulgaria 1.2 1.2 1.2 1.2 1.2 1.2

Croatia 0.5 0.3 0.3 0.3 0.3 0.3

Cyprus 0.0 0.0 0.0 0.0 0.0 0.0

Czech Republic 7.8 6.8 6.8 6.8 6.8 6.8
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Nominal crude steelmaking capacity
2010 2018 2019 2020 2021 2022
Denmark 0.0 0.0 0.0 0.0 0.0 0.0
Estonia 0.0 0.0 0.0 0.0 0.0 0.0
Finland 5.1 4.5 4.5 45 45 4.5
France 223 21.8 19.1 19.1 19.1 191
Germany 58.4 58.1 58.1 58.1 58.1 58.1
Greece 3.7 3.9 3.9 3.9 3.9 3.9
Hungary 2.0 2.0 2.0 2.0 2.0 2.0
Ireland 0.0 0.0 0.0 0.0 0.0 0.0
Italy 38.8 347 347 347 347 34.7
Latvia 0.8 0.9 0.9 0.9 0.9 0.9
Lithuania 0.0 0.0 0.0 0.0 0.0 0.0
Luxembourg 3.7 24 24 24 24 24
Malta 0.0 0.0 0.0 0.0 0.0 0.0
Netherlands 7.8 7.8 7.8 7.8 7.8 7.8
Poland 12.0 12.0 12.0 9.4 9.4 9.4
Portugal 1.7 1.7 1.7 1.7 1.7 1.7
Romania 6.0 5.2 5.2 5.2 5.2 5.2
Slovak Republic 5.5 4.9 4.9 4.9 4.9 4.9
Slovenia 0.7 0.7 0.7 0.7 0.7 0.7
Spain 27.9 26.6 26.6 26.6 26.6 26.6
Sweden 6.0 6.0 6.0 6.0 6.0 6.0
Other Europe 734 76.6 76.5 76.5 76.5 77.9
Albania 0.9 0.9 0.9 0.9 0.9 0.9
Bosnia Herzegovina 1.8 1.8 1.8 1.8 1.8 1.8
Iceland 0.0 0.0 0.0 0.0 0.0 0.0
Macedonia 0.5 0.5 0.5 0.5 0.5 0.5
Montenegro 0.4 0.4 0.4 0.4 0.4 0.4
Norway 1.0 1.0 1.0 1.0 1.0 1.0
Serbia 27 27 2.7 2.7 2.7 2.7
Switzerland 1.4 1.4 1.4 1.4 1.4 1.4
Tirkiye 46.1 55.9 55.8 55.8 55.8 57.2
United Kingdom 18.7 121 121 12.1 12.1 12.1
Latin America 66.3 73.9 73.9 734 73.9 73.9
South America 63.6 722 722 71.7 72.2 72.2
Non OECD Latin America 62.2 69.8 69.8 69.3 69.9 69.9
Argentina 6.7 7.3 7.3 7.3 7.3 7.3
Brazil 44.6 51.4 51.4 50.9 50.9 50.9
Bolivia 0.0 0.0 0.0 0.0 0.2 0.2
Chile 2.0 2.0 2.0 2.0 2.0 2.0
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Nominal crude steelmaking capacity
2010 2018 2019 2020 2021 2022
Colombia 2.0 2.0 2.0 2.0 2.0 2.0
Costa Rica 0.0 0.0 0.0 0.0 0.0 0.0
Cuba 0.7 0.7 0.7 0.7 0.7 0.7
Dominican Republic 0.4 0.4 0.4 0.4 0.4 0.4
Ecuador 0.6 1.3 1.3 1.3 1.3 1.3
El salvador 0.2 0.2 0.2 0.2 0.2 0.2
Guatemala 0.5 0.5 0.5 0.5 0.5 0.5
Panama 0.0 0.0 0.0 0.0 0.0 0.0
Paraguay 0.1 0.3 0.3 0.3 0.3 0.3
Peru 1.6 2.0 2.0 2.0 24 2.4
Puerto rico 0.0 0.0 0.0 0.0 0.0 0.0
Trinidad Tobago 1.0 0.0 0.0 0.0 0.0 0.0
Uruguay 0.2 0.2 0.2 0.2 0.2 0.2
Venezuela 5.6 5.6 5.6 5.6 5.6 5.6
Middle East 38.5 74.8 80.7 84.1 89.0 98.3
Non OECD Middle East 37.9 742 80.1 83.6 88.5 97.8
Afghanistan 0.0 0.0 0.0 0.0 0.0 0.0
Bahrain 0.0 1.0 1.0 1.0 1.0 1.0
Iran 22.5 42.5 48.3 50.3 54.8 62.8
Iraq 0.2 2.6 2.6 2.9 3.3 4.3
Israel 0.6 0.6 0.6 0.6 0.6 0.6
Jordan 0.6 1.2 1.2 1.2 1.2 1.2
Kuwait 1.4 1.4 1.4 1.4 1.4 1.4
Lebanon 0.2 0.2 0.2 0.2 0.2 0.2
Oman 0.5 3.0 3.0 4.2 42 4.2
Qatar 2.8 3.2 3.2 3.2 3.2 3.2
Saudi Arabia 6.7 11.6 11.6 11.6 11.6 11.9
Syria 0.1 2.6 2.6 2.6 2.6 2.6
United Arab Emirates 2.8 4.8 4.8 4.8 4.8 4.8
Yemen 0.1 0.3 0.3 0.3 0.3 0.3
North America 156.7 157.9 154.2 157.5 157.7 164.9
Canada 18.6 16.5 16.2 16.2 16.2 16.4
Mexico 20.3 27.7 27.7 27.7 27.7 27.7
United States 117.9 113.7 110.4 113.6 113.9 120.9
Oceania 9.1 6.4 6.4 6.4 6.4 6.4
Australia 8.1 54 5.4 54 54 5.4
New Zealand 1.0 1.0 1.0 1.0 1.0 1.0
OECD TOTAL 673.3 661.3 654.8 655.5 649.6 658.4
Non-OECD TOTAL 1517.2 1716.7 1757.3 1765.5 1777.3 1800.6
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Nominal crude steelmaking capacity

2010 2018 2019 2020 2021 2022

WORLD TOTAL 2190.5 2377.9 24121 2421.0 2427.0 24591

Note on China:
The data on nominal crude steelmaking capacity provided for China do not include production capacity by “illegal” (“iZ% Wéifa”)
induction furnaces, nor do they reflect any changes in steelmaking capacity associated with those furnaces.

Note on ASEAN-6:
ASEAN-6 denotes the aggregate of member economies of SEAISI (The South East Asia Iron and Steel Institute) in the ASEAN
region, i.e. Indonesia, Malaysia, Philippines, Singapore, Thailand and Viet Nam.

Note by Tiirkiye:

The information in this document with reference to “Cyprus” relates to the southern part of the Island. There is no single authority
representing both Turkish and Greek Cypriot people on the Island. Turkiye recognizes the Turkish Republic of Northern Cyprus
(TRNC). Until a lasting and equitable solution is found within the context of United Nations, Turkiye shall preserve its position
concerning the “Cyprus” issue.

Note by all the European Union Member States of the OECD and the European Union:
The Republic of Cyprus is recognized by all members of the United Nations with the exception of Turkiye. The information in this
document relates to the area under the effective control of the Government of the Republic of Cyprus.

Note on Israel:

The statistical data for Israel are supplied by and under the responsibility of the relevant Israeli authorities. The use of such data by
the OECD is without prejudice to the status of the Golan Heights, East Jerusalem and Israeli settlements in the West Bank under the
terms of international law.

Source: OECD.
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Annex D. DATA FOR GLOBAL CRUDE STEELMAKING CAPACITY AND CRUDE STEEL PRODUCTION

Table A D.1. Global crude steelmaking capacity and crude steel production (data from 2010)

2010 20M 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022
Steelmaking Capacity 2197 2 263 2316 2407 2427 2415 2412 2333 2378 2412 241 2427 2453
Crude Steel Production 1435 1540 1562 1652 1674 1623 1632 1735 1827 1875 1830 1914 1831
Capacity-Production Gap 55 723 53 755 53 92 80 BE4 551 837 a1 a13 623
Crude steel production az a £ of capacit BB.52C B8 135 E7.52C EB.63Z £9.02 E7.2% EY.B2Z F2.3% B8 7 PR 8.9 4.5

Note: Capacity data reflect information up to December 2022

Source: OECD for crude steelmaking capacity and World Steel Association for crude steel production
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Annex E. WORKING DEFINITIONS USED

Steelmaking capacity

The OECD Secretariat employs a definition of nominal crude steelmaking capacity based
on maximum theoretical equipment capacity'. This definition does not take into account
yield losses, maintenance and other factors affecting the productivity of installed
steelmaking equipment. Therefore, steelmaking capacity figures provided by the OECD
should not be regarded as effective capacity.

Capacity is defined in volume (tonnes) and annual capacity data figures reflect all existing
steelmaking capacity at the end of a calendar year.

Steelmaking equipment

The OECD Secretariat considers as steelmaking equipment any equipment used to produce
crude steel. The definition excludes iron-making equipment considered here as upstream,
as well as casting, rolling or finishing equipment considered here as downstream. More
specifically, the following equipment types are considered as crude steelmaking:

Type Code
Electric arc furnace EAF

Energy Optimising Furnace EOF
Induction furnace IF

LD Basic Oxygen furnace BOF

Open hearth furnace OHF
Steelmaking - not specified STEELMKG

Assessing capacity developments

Information from the three databases described in Annexes A-C (existing capacity, new
investments and closures) in this paper are used to assess capacity developments®. More
specifically, changes in capacity are derived by taking into account new capacity additions
and permanent closures in a given economy. In order to assess potential gross capacity
additions in the future, investment projects are classified as “underway” or “planned”. A
project classified as “underway” is one which is under construction or for which contracts
for equipment have been awarded and a major financial or state commitment has been
made. “Planned” projects are more uncertain because they are either at the feasibility or
early planning stage, yet to receive financial or state backing, or not scheduled for
completion at a specified time. The classification of projects and comments on their
progress do not in any way represent a judgement or imply a view on the advisability or
feasibility of the projects.
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Because closures cannot be forecasted, the tables in this document provide only potential
gross capacity additions and do not provide projections of net changes in capacity. It should
be noted that planned or underway investments are sometimes altered due to changes in
market conditions. Postponements refer to projects that were put on hold for a definite or
indefinite period, while cancellations are previously announced projects that will no longer
be implemented.

Principle of overestimate

The Secretariat assumes that in the absence of any further information, any projects
classified as “underway” with a start date that expired, have since become “operating”.
These projects are taken into account for the calculation of the annual capacity aggregate
of the corresponding economy. The Secretariat may adjust the data retrospectively if it
obtains new information of the status of the specific investment projects.

Steelmaking capacity closures

The OECD Secretariat distinguishes between "permanent" and "temporary" steelmaking
capacity closures. Permanent closures of capacity are considered to involve dismantling
and scrapping of the equipment used for producing crude steel, or otherwise rendering such
equipment permanently unusable for manufacturing crude steel. Temporary closures entail
measures other than permanent closures as defined above, whereby production can be
resumed in the future. Temporary closures include, for example, the idling of a plant's
furnace. Only permanent closures are used for the purpose of calculating existing capacity.
In practice, when compiling the database, it is unfortunately not always possible to
understand from media sources if a closure is only temporary or permanent. This explains
why the field value of “Type of closures” is sometimes set to “Others (unidentified)” in the
OECD database on closures.
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Executive summary

Global steel markets have deteriorated sharply amid a breakdown of traditional raw
material and energy supply chains. This development reflects bans introduced on exports
from the Russian Federation (hereafter, “Russia”) by some jurisdictions following the
Russia’s war of aggression against Ukraine, growing export restrictions on raw materials,
soaring energy prices and their impacts on mining of raw materials, and other supply chain
problems. This has resulted in increased uncertainty, higher raw material and energy prices
in some jurisdictions, and the need for some steel mills to scramble to secure raw materials
from new sources at higher prices. Over time those uneven changes could structurally shift
the price competitiveness of steel industries. The anticipated contraction in steel demand
foreseen for 2023, with only a limited increase in 2024, will not help sustain firms that need
higher prices to maintain their margins. In December 2022, steel prices in Europe were
39% and 65% higher, for flat and rebar steel products, respectively, compared to their
counterparts in the People's Republic of China (hereafter “China”). These price
differentials are much higher than those observed in the past. Steel price differentials can
result from cost divergences, with some economies having access to cheaper Russian
coking coal than those scrambling to re-organise their supply chains. Going forward those
differences may persist and increase, especially given the setting up of the China Mineral
Resources Group (CMRG), a new state-owned Chinese agency whose aim is to further
centralise all Chinese buying of iron ore to bring down prices paid by Chinese steel firms,
and to secure supply chains of the raw material.

The deterioration in international steel market conditions is being driven by the global
economic slowdown, historically high inflation worldwide and an ailing Chinese real estate
market that is depressing steel demand. Those negative factors will only be partially
mitigated by modest improvement in business sentiment in China due to the easing of the
country’s strict COVID policies. Furthermore, OECD data show that global steelmaking
capacity continued increasing in 2022 for the fourth year in a row, which will contribute to
market imbalances and lower capacity utilisation rates in many countries.

This report provides an overview of recent steel market developments, focussing on steel
demand, supply, and prices during the year 2022, with reflections on the outlook for steel
markets for 2023. Key findings include the following:

e  World GDP growth forecasts have been lowered. The OECD recently lowered its
forecasts for global economic growth to 3.1% in 2022 and 2.2% in 2023. Higher than
anticipated inflation, which has led to restrictive monetary policy worldwide, has
impacted the fragile and subdued economic recovery. This could expose
vulnerabilities accumulated during the preceding period of extremely low interest
rates.

e Russia’s war of aggression against Ukraine is fuelling higher inflation. The war
has added upward pressure especially on energy prices, though with different impacts
across countries. Europe has been hit the hardest, with highly negative ripple effects
on its steel industry. The economic outlook is highly uncertain. Risks are skewed to
the downside, and include inflation becoming more entrenched and the continuation
of the war.

e World crude steel production decreased sharply during 2022, falling by 4.4%
compared to 2021. The decline was unequal across regions, with the European Union
and the regional aggregation “Other Europe” being hit the hardest (-10.5% and -
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12.2%). Russia’s war of aggression against Ukraine is having a drastic toll on
Ukraine’s steel production, which collapsed by 86.6% year-on-year in January 2023.
North and South America are also experiencing a significant, albeit more moderate,
decline (-5.5% and -5.0%), while production declines were moderate in Asia and
Oceania (-2.3%), with Chinese production decreasing by 2.2% due to its ailing real
estate sector and adverse global conditions. The Middle East, in contrast, registered an
increase in production (+7.1%). Similarly, steel production in India increased by 5.5%
due to strong domestic consumption prompted by infrastructure projects and real estate
investments.

e The steelmaking production-capacity gap increased significantly in 2022. Global
steelmaking capacity increased for the fourth year in a row, reaching 2 463.4 mmt in
2022, while capacity utilisation decreased from 78.7% in 2021 to 74.3% in 2022. The
risks of an excess capacity crisis have increased.

e Steel trade contracted significantly in 2022, decreasing by 11.1% to a level of 385
mmt, led by a decrease of Chinese imports. Despite the uptick in steel demand
observed in 2021, global steel exports in 2022 contracted amidst the challenges posed
by persistent high inflation, and rising interest rates and the economic slowdown.

o Steel prices have decreased worldwide. US, EU and Japanese steel prices
nevertheless remain at elevated levels historically, while Southeast Asian and Chinese
steel prices are in line or below their historical averages. Raw material prices have
fallen back in line with their historical levels, with the exception of coking coal which
is still 43% higher than its long-term average. This high international price masks the
much lower prices obtained for Russian coking coal by some jurisdictions. This will
impact steel firms’ profit margins in highly priced jurisdictions and endanger their
viability going forward.

e Steel consumption is expected to decline by 2.3% in 2022 and to rebound by 1%
in 2023. Energy and commodity price increases and inflationary pressures, as well as
lower global demand have worsened steel demand trends globally. Rising interest rates
and the tightening of monetary policy, high inflation, weak consumer spending and
higher energy prices are expected to impact steel demand significantly going forward,
and risks to the consumption outlook are tilted to the downside.
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1. The OECD economic outlook

A fragile and subdued economic recovery has been derailed by higher than anticipated
inflation, which forced a tightening of loose monetary policy worldwide that could expose
vulnerabilities of financing schemes and business models put in place during the period of
hyper-low interest rates. Russia’s war of aggression against Ukraine has further
contributed to pushing up prices, especially for energy, and is having an unequal impact
among jurisdictions, with Europe being hit the hardest. The uncertainty about the outlook
is high, and the risks are skewed to the downside due to a potential for inflation to become
more entrenched and erode households’ purchasing power further, as well as to the risk of
an escalation of the war.

The estimates provided in the rest of this section are taken from the OECD’s November
2022 Economic Outlook. Further information and estimation of the effects of Russia’s war
of aggression against Ukraine can be accessed through the OECD webpage'.

1.1. Global prospects

Global GDP growth is expected to decrease to 3.1% in 2022 and 2.2% in 2023, according
to the OECD’s November 2022 Economic Outlook? (OECD, 2022;). Even prior to the
invasion of Ukraine, the recovery proved to be fragile and unequal across sectors and
jurisdictions. A stronger inflation that lasted longer than expected had emerged worldwide
prior to the start of the Russia’s war of aggression against Ukraine, led by a strong rise in
food and energy prices that only worsen due to the war. Global prospects have since
become increasingly imbalanced, with the major Asian emerging-market economies
accounting for close to three-quarters of global GDP growth in 2023, reflecting their steady
expansion which contrasts with the sharp, slowdowns in the United States and Europe.
Headline consumer price inflation in advanced economies, even though it is expected to
moderate, is projected to be high and well above central banks’ targets.

Russia’s war of aggression against Ukraine is having significant consequences for
economic growth world-wide, in combination with the shutdowns in major cities and ports
in the People’s Republic of China (hereafter, China) due to the country’s zero-COVID
policy and the general tightening of monetary policy amid concerns of accelerating
inflation world-wide. Growth is expected to be considerably weaker than previously
foreseen in most economies, especially in Europe, where an embargo on oil and coal
imports from Russia is incorporated in the projections for 2023. Commodity prices have
continued to rise substantially, reflecting the importance of supply from Russia and Ukraine
in many markets, adding to already existing inflationary pressures and hitting real incomes
and spending, particularly for the most vulnerable households.

Significant risks remain around GDP growth projections: energy supply shortages in global
markets could raise prices further, and disrupt industrial production in Europe. Higher
policy interest rates could hurt growth more than anticipated, but also expose some of the
financial strategies put in place during the long period of hyper-low interest rates and exert
stress in unexpected ways. Many emerging-market economies could also face significant
difficulties, particularly commodity-importing economies.

(Table 1) below presents the GDP growth forecasts according to the OECD’s November
2022 Economic Outlook (OECD, 20221y).
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Table 1. The OECD economic projections (November 2022)

2019 2020 2021 2022 2023 2024

World * 2.8 3.2 5.9 3.1 22 2.7
United States 2.3 -2.8 5.9 1.8 0.5 1.0
Euro area 1.6 -6.3 5.3 3.3 0.5 1.4

Germany 1.1 -4.1 2.6 1.8 -0.3 1.5

France 1.9 -7.9 6.8 2.6 0.6 1.2

ltaly 0.5 -9.1 6.7 3.7 0.2 1.0

Spain 2.0 -11.3 5.5 4.7 1.3 1.7
Japan -0.4 -4.6 1.6 1.6 1.8 0.9
United Kingdom 1.6 -11.0 7.5 4.4 -0.4 0.2
Mexico -0.2 -8.1 4.8 2.5 1.6 2.1
Korea 2.2 -0.7 4.1 2.7 1.8 1.9
Canada 1.9 -5.2 4.5 3.2 1.0 1.3
Turkiye 0.9 1.8 11.4 5.3 3.0 3.4
Australia 2.0 -2.2 4.9 4.0 1.9 1.6
China (People’s Republic of) 6.0 2.2 8.1 3.3 4.6 4.1
India 2 3.7 -6.6 8.7 6.6 5.7 6.9
Russia 2.2 2.6 4.7 -3.9 -5.6 -0.2
Brazil 1.2 -4.2 4.9 2.8 1.2 1.4
Indonesia 5.0 -2.1 3.7 5.3 4.7 5.1
South Africa 0.1 -6.4 4.9 1.8 1.3 1.6
OECD' 1.7 4.4 5.6 2.8 0.8 1.4
Non-OECD ' 3.8 2.1 6.2 3.4 3.3 3.8
World real GDP growth 2.8 -3.2 5.9 3.1 2.2 2.7

Note: 1. Moving nominal GDP weights using purchasing power parities. 2. Fiscal years starting in April
Source: OECD Economic Outlook, November 2022, available at: http://www.oecd.org/eco/outlook/economic-
outlook

1.1.1. Manufacturing indices

Manufacturing activity expectations draw a bleak yet telling picture of the sentiment of
purchasing managers in steel-using sectors (and hence of future market-driven steel
demand worldwide). The IHS-Markit indices for new orders and new export orders of steel-
intensive sectors, two forward-looking sub-indices of the broad Markit’s Purchasing
Managers’ Index (PMI), are depicted in Figure 1. New orders indices for all three
represented regions (Asia, US and EU) are below 50, which indicates that a majority of
purchasing managers expect a decrease in their need for steel intensive products in the
future. There has been a slight improvement of the level of the index for the Asia region
(and hence for the world average), yet the US and EU centred indices have shown no sign
of improvement. In spite of this improvement, all indices are still indicating contraction.

All the new export order indices are also in contraction territory, indicating poor
expectations for demand from exports to produce steel-intensive products, although the US
index for new export order has been recently picking up (but remains in contraction
territory).
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Figure 1. Markit Purchasing Managers’ Indices: new orders and new export orders among Steel-
Intensive Sectors

Latest data point: December 2022
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Note: An index reading of less than 50 indicates that more purchasing managers expect a decrease over the
upcoming month compared to the current month than an increase
Source: Markit economics, via Refinitiv.

1.1.2. Increasing prices for consumers and producers can weight on
demand

A downside risk to the manufacturing sector, but also to the general economy, are the higher
prices paid by consumers in most economies for a representative basket of goods, which
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would reduce discretionary spending. Consumer price indices are represented for a few
selected jurisdictions on Figure 2. Consumer prices have been decelerating in most
jurisdictions, albeit at different rates. Eurozone consumer prices have decelerated but not
significantly, while prices in Brazil and in the US have decelerated to a larger extent. Prices
in Japan, on the contrary, continue to accelerate.

Figure 2. Prices increases have slowed down but remain at elevated levels

Consumer Price Indices (CPI) percentage increase, year-on-year, for selected economies
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Producer prices have been declining sharply, albeit unequally, for most jurisdictions, as
shown in Figure 3. The sharp decrease should continue to help ease the consumer price
index increases going forward, although producers never passed on their higher costs to the
consumer to their full extent over the previous months, thus cushioning the impact of
raising prices on consumer demand by letting their margins erode.
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Figure 3. Producer inflation have decreased since their peak

Producer Price Indices (PPI) percentage increase, year-on-year, for a few selected economies

45%
35% |
25% / \
15% |-
5% |

5% |

-15% -

01/01/2014
01/04/2014
01/07/2014
01/10/2014
01/01/2015
01/04/2015
01/07/2015
01/10/2015
01/01/2016
01/04/2016
01/07/2016

* 01/10/2016
01/01/2017
01/04/2017
01/07/2017
01/10/2017
01/01/2018
01/04/2018
01/07/2018
01/10/2018
01/01/2019
01/04/2019
01/07/2019
01/10/2019
01/01/2020
01/04/2020

" 01/07/2020
01/10/2020
01/01/2021
01/04/2021
01/07/2021
01/10/2021
01/01/2022
01/04/2022
01/07/2022
01/10/2022

[
=
S
o

United States ~====Eurozone

w
o
B,

Source: Refinitiv.
1.2. Regional prospects

In the euro area, GDP is expected to have increased by 3.3% during the year 2022, but to
grow only by 0.5% in 2023 and 1.4% in 2024, due to the conjunction of Russia’s war of
aggression against Ukraine, a tightening of monetary policy, and the global economic
slowdown. Furthermore, higher energy costs due in part to the Russian oil embargo from
2023 onwards will exacerbate inflationary pressures, and inflation is projected to hover
around 6.8% in 2023, and to remain above target in 2024. Inflation is weighing on
households’ consumption and business investment decisions, becoming broader based and
increasing uncertainty and risk premia. Business and consumer confidence have
consequently deteriorated. Risks to economic activity are tilted to the downside: severe
disruptions in energy, notably gas, supply would hit growth in Europe while pushing
inflation further up. The ECB had signalled the gradual removal of monetary policy
accommodation and raised its main refinancing operation rate successively from 0% to
2.5% on 21 December 2022°. The ECB ended net asset purchases on the 1 July 2022, but
is still reinvesting the principal from maturing bonds, hence keeping the size of the ECB’s
balance sheet unchanged.*

In the United States, GDP is projected to grow by 1.8% in 2022 but only by 0.5% in 2023
and 1% in 2024. High inflation and tighter financial conditions are expected to reduce
spending, and the tightening of monetary policy is not supporting economic expansion.
across the economy. Investment has weakened, especially in the housing market.
Inflationary pressures have broadened, and, although the unemployment rate remains low
(3.7%), the participation rate is historically low (62%).

STEEL MARKET DEVELOPMENTS
Unclassified



0426

12 | STEEL MARKET DEVELOPMENTS - Q2 2023

In Japan, GDP is projected to expand by 1.6% in 2022 and 1.8% in 2023 due to pent-up
demand, but to increase only by 0.9% in 2024. Supply chain disruptions arising from
Russia’s war of aggression against Ukraine and China’s zero-COVID-19 measures have
held back production, investment and exports. Furthermore, widening policy interest rate
differentials with other advanced economies have led to additional yen depreciation, adding
upward pressures on the prices of imported energy, food and raw materials. The impact of
currency depreciation on imports has been larger than that on exports, thus resulting in an
increase of the trade deficit. Consumer price inflation has exceeded the 2% target for
several months and forex interventions have been carried out since September with a view
to reduce exchange rate volatility. The Japanese government announced a new set of policy
measures in October 2022 to dampen the impact of rising energy costs, such as a further
extension of the oil price cap subsidy until September 2023 and the introduction of new
schemes to reduce electricity and utility gas bills from January to September 2023 (JPY 6.3
trillion, 1.2% of GDP). The package also includes medium-term expenditures to strengthen
local economies, to boost investment in human capital, digitalisation and the green
transition, and to bolster economic security. The related supplementary budget will be
around JPY 30 trillion (5.5% of GDP), but includes contingency reserve funds and
expenditures expected to be implemented over multiple years. On the monetary policy side,
the Bank of Japan has maintained its yield curve control, seeking to keep the 10-year
Japanese government bond yields at around zero within a range of plus or minus 0.25
percentage point, with no limit on bond purchases.

In the People’s Republic of China (hereafter “China”), GDP growth is expected to slide to
3.3% in 2022 and to rebound to 4.6% in 2023 and 4.1% in 2024. Amid mounting
headwinds, growth is expected to be supported by investment and the frontloading of large
infrastructure projects. Steel products used in construction account for slightly more than
half of Chinese apparent steel consumption. In terms of infrastructure, steel products most
typically used are rebar, but sections, plates and rail track are also important inputs. Real
estate investment is expected to remain weak due to the continuing defaults across
developers and falling real estate price expectations. China is relatively well insulated from
global food and energy market shocks due to the structure of consumption, with a large
share of food that has limited import content. Moreover, China’s large stockpiles of oil and
grain reserves is expected to dampen the impact of rising global energy and food prices.
Monetary policy has become more supportive of activity with a series of interest rate and
reserve requirement rate cuts, as well as measures to support the ailing housing sector.

In India, economic growth has lost momentum over the summer, due to a combination of
erratic rainfall, which impacted sowing activities, and falling purchasing power. Real GDP
is projected to grow by 6.6% in the fiscal year 2022-23 and 5.7% in 2023-24, before
accelerating again to 6.9% in 2024-25. Tighter financial market conditions are weighing
on the demand for capital goods and investment. Merchandise exports rose to a record level,
validating India’s strategy of managed liberalisation through preferential trade agreements
with major partners, especially for services. Headline inflation remains above 6%, which
is the central bank’s upper bound of the tolerance band, mostly due to the trend increase in
the price of food, which prompted the Reserve Bank of India (RBI) to tighten its monetary
policy starting in May 2022. Its interest rate stands at 6.5% since 7 December 2022

In Brazil, after a strong recovery of 4.9% in 2021, GDP growth is expected to slow in 2022
to 2.8%, 1.2% in 2023 and 1.4% in 2024. Rising inflation, Russia’s war of aggression
against Ukraine, and tighter financial conditions have eroded the country’s economic
sentiment and households’ purchasing power, which is expected to strongly dent domestic
demand. The labour market recovery has been slow, and the participation rate and real
labour incomes have remained below pre-pandemic levels. Public expenditure is expected
to increase in 2022, driven by higher social transfers with the Auxilio Brasil programme,
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adjustments in civil servant wages, and higher discretionary expenses, resulting in an
expansionary fiscal stance in 2022. Permanent increases in public expenditures could be a
threat to the fiscal outlook in the longer term. Furthermore, debt-servicing will continue to
increase due to the tightening of monetary policy. Indeed, the Central Bank of Brazil lifted
its Selic rate by 50 bps to 13.75% on 3 August 2022 to fight inflation. This represented the
12th consecutive interest rate hike since the central bank started tightening in March of
2021.
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2. Steel Production

World crude steel production decreased significantly in 2022, falling by 4.4% compared to
2021. The fall was unequal across regions, with the European Union and Other Europe
the hardest hit (-10.5% and -12.2% respectively), while the decrease was moderate in Asia
and Oceania (-2.3%) and the Middle East even registered an increase (+7.1%,).

The 2022 decrease in steel production was felt across the board, with the European Union
(-10.5%) and Other Europe (-12.2%) the hardest hit., as shown in Table 2. The decline was
moderate in Asia and Oceania (-2.3%), while the Middle East even registered an increase
in steel production in 2022 (+7.1%).

Table 2. World crude steel production developments in 2022

Dec-22 2022
% change, y-o-y level, thousands tones % change, y-0-y level, thousands tones
Africa -8.9% 1100 -6.6% 14 900
Asia and Oceania -9.2% 104 900 -2.3% 1351 300
of which China: -9.8% 77 890 -2.2% 1010 820
Russia & CIS -11.8% 6 094 -7.6% 78 937
European Union -16.7% 9 200 -10.5% 136 700
Other Europe -19.2% 3400 -12.2% 44 700
Middle East 0.4% 3700 7.1% 44 000
North America -9.9% 8 800 -5.5% 111 400
South America -3.8% 3300 -5.0% 43 300
World -10.8% 140 695 -4.4% 1829 286

Note: Data are based on monthly production data and can differ from annual data published after December of
each year. Furthermore, monthly production data can be revised at any time. The 4 CIS covered by the statistics
are Belarus, Kazakhstan, the Republic of Moldova and Uzbekistan.

Source: worldsteel data, as released on 31 January 2023, https://worldsteel.org/steel-topics/statistics/steel-data-
viewer/

2.1. Americas

In North America, total crude steel production decreased by about 5.5% in 2022 mainly
driven by the fall in production in the United States (-5.9%) and Canada (-7.9%). Mexico’s
steel production decreased at a slower pace (-1.6%). Steel producers in North America were
less affected by high energy prices hitting steel producers in Europe. The drop in production
in the region seems to have more to do with annual capacity rates trending down since early
May 2021. In the United States, steelmakers are focusing on keeping only the most
productive plants in activity while shutting down their less economical mills (Argus Media,
20227)). The changing regional dynamics have been driven by increasing electric arc
furnace (EAF) steel production capacity in the south of the United States and curtailments
or idling of blast furnace capacity in the Great Lakes region, as EAFs require less capital
to build and generally have lower labour costs than blast furnaces (Argus Media, 20213)).

In South America, steel production also decreased by 5.0% in 2022. Production decreased
sharply in Chile (-13.3%), partially due to the interruptions of production of the largest
steel producer in the country Compania Siderargica Huachipato (CSH). The unit halted
production at the beginning of February after it had trouble restarting following
maintenance works (Platts, 20224) (Kallanish, 2022;s;). The decrease was also significant
in Brazil (-5.8%), whereas steel production was much more stable in Colombia (-1.4%).
Argentina, on the contrary, managed to increase its steel production by 4.5% in 2022, as
the country experienced a rise in both its crude steel and its rolled steel output for the second
consecutive month, reaching its best performance in the last five years (Kallanish, 2022)).
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The increased production in 2022 reflected the higher demand from the auto industry,
agricultural machinery production, civil construction and energy (Steel Orbis, 20227)).

2.2. Africa and the Middle East

African steel production decreased by 6.6% in 2022. South Africa experienced the largest
steel production drop, with a 12.3% decrease. Egypt’s steel production dropped by 4.6%.
Burdened by rising production costs and poor availability of steel, South Africa’s
steelmaking industry, which has been an exporter before 2020, has become a net importer
as the sector reels from the closure of a number of plants (Business Day, 20225;). Moreover,
in 2022, the country's largest producer, ArcelorMittal, experienced numerous disruptions
in its operations: strikes, transportation issues, and energy supplies interruptions (Kallanish,
2022[9]) (Kallanish, 2022[10]).

In the Middle East, steel production increased by 7.1% in 2022, year-on-year, helped by
Iran’s soaring crude steel production (+8%). The Iranian steel sector, although plagued by
low domestic demand, a depreciating local currency, and subdued demand in its largest
export market, China, has government-set production targets and benefits from significant
government support to achieve those targets. Steel production increased for the other
jurisdictions in the region, with Saudi Arabia’s steel production increasing significantly
(+3.9%).

2.3. Asia and Oceania

Steel production in Asia decreased by 2.3% in 2022, year-on-year, driven by a significant
Chinese decrease of 2.2%. Lower steel prices, limited energy supplies and weak steel
demand due to domestic adverse conditions such as an ailing real estate sector led to a
decrease in Chinese steel output.

Other Asian economies experienced larger decreases: Japan decreased by 7.4%, and South
Korea by 6.5%. Viet Nam’s steel production fell the most, with its steel production
decreasing by 13.1% in 2022. On the contrary, India increased its steel production by 5.5%
in 2022 due to strong domestic demand, linked to an uptick infrastructure spending and a
pick-up in the real estate and construction activities amid an overall economic revival
(Anand, 2023117). Australian steel production decreased by 1.9% in 2022.

2.4. Europe and CIS Economies

In the European Union, steel production fell by 10.5% in 2022. Amongst the larger steel
producers of the European Union, the decrease was more pronounced in Spain (-19.2%),
followed by France (-13.1%), Italy (-11.9%), and Germany (-8.4%). European steel makers
have been very heavily impacted by rising energy prices in 2022 (S&P Global, 2022y;). For
steelmakers, the squeeze from rising fuel and energy costs has happened on two fronts
simultaneously: steel firms use either blast furnaces or electric arc furnace (EAF)
technologies to produce steel. The former relies heavily on metallurgical coal, while the
latter requires other energy inputs such as electricity from a grid (S&P Global, 2022p).
Affordable electricity is thus an important factor for steel produced through EAF.

Steel production in the United Kingdom decreased by 15.8% in 2022, year-on-year.
According to the UK Steel Forum?®, the fall in steel production was mainly demand-driven,
a consequence of a weakness in the UK automotive sector, high inflation which had a
knock-on effect on consumer confidence and spending, as well as higher mortgage rates in
the UK which dampens construction (Kinch, 2022;). Nevertheless, the UK Steel Forum
highlighted that electricity prices (as of September 2022) were still multiple times higher
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than historically, and that cost-competitiveness relative to international competitors was
crucial for the future of the UK steel industry, whose output in 2022, which fell below 7
million metric tons of crude steel, is already less than half of what it was in 2000. The
forum also asserted that favouring green steel in public procurement could help the
domestic UK steel sector (Kinch, 2022p)).

In the “Other Europe” region, steel output decreased by 12.2% in 2022, driven by the
Republic of Tiirkiye’s (hereafter, Tiirkiye) decrease in steel production of 12.9%. Tiirkiye’s
billet imports from Russia rose fivefold quarter on quarter over April-June, hitting steel
mills' output (Platts, 2022p).

Russia’s war of aggression against Ukraine took a large toll on Ukrainian steel production,
which dropped by 70.7% in 2022. The war disrupted logistics chains and destroyed two
major steelmaking plants, Azovstal and Illich Steel, both owned by Metinvest (Bor, 2023).
Missile strikes on Ukraine's energy infrastructure, which intensified at the end of 2022 and
going forward, triggered power shortage that also affected steel operations, forcing
companies to temporarily suspend or cut production, according to steel making industry
association Ukrmetalurgprom (Bor, 2023j)). Ukraine’s iron ore mining industry is also
operating at 15 to 20% of its capacity due to power shortages and pig iron production fell
86.6% in 2022. There are no sign that the situation may improve while the war continues.
On the contrary, recent data shows that crude steel production dropped 85% year on year
to 284 000 metric tons in January 2023 (Bor, 2023)).
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3. The global steelmaking capacity situation

As discussed in document [DSTI/SC(2023)3], the latest available information (as of
December 2022) suggests that global steelmaking capacity increased in 2022 for the fourth
year in a row (Figure 4). Global steelmaking capacity increased to 2 463.4 mmt in 2022,
resulting in a 1.3% increase (i.e. 32.0 mmt) from the level at the end of 2021, taking into
account the latest information on new capacity additions and closures. World steel
production as a share of capacity decreased from 78.7% in 2021 to 74.3% in 2022.

Most of the capacity additions in 2022 took place in Asia and the Middle East, where an
additional 7.9 mmt and 9.3 mmt of capacity was deployed. Steelmaking capacity also
increased in Africa (by 4.9 mmt, i.e. 11.3% over the previous year), North America (by 7.2
mmt, i.e. 4.6% over the previous year), Europe (1.6 mmt, i.e. 0.6% over the previous year)
and the CIS (1.1 mmt, i.e. 0.8% over the previous year). China and India, which are the
two top steel producing jurisdictions, increased respectively by 3.3 mmt (+ 0.3%) and 4.5
mmt (+3.4%) in 2022. Steelmaking capacity did not change in Latin America and Oceania
because new investments and permanent closures were not registered in 2022, according
to the sources used to update the OECD’s capacity databases.

Figure 4. Evolution of crude steelmaking capacity in OECD/EU economies and non OECD/EU
economies
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Note: Capacity data reflect information available to December 2022
Source: OECD

1. The gap between global capacity and production is expanded to 632.0 mmt in 2022 from
516.9 mmt in 2021, in view of the weak trend in world steel production, and given the
expected increase in capacity (Figure 5). The global steel production as a share of capacity,
a rough indicator of the global utilisation rate, decreased from 78.7% in 2021 to 74.3% in
2022 (Figure 95).
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Figure 5. Global crude steelmaking capacity and crude steel production
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4. World steel trade

In 2022, the volume of international trade in steel decreased by 11.1% to a level of 385
mmt. Despite the uptick in steel demand observed in 2021, steel exports in 2022 contracted
amidst the challenges posed by persistent high inflation and rising interest rates globally
as well as by China’s slowdown.

The volume of international trade in steel decreased quite substantially in 2022 with respect
to 2021. According to ISSB figures, in 2022 global steel export volumes (including intra-
EU trade) fell by 11.1% (Figure 6) reaching the same level observed in 2020 (circa 385
mmt). Despite the positive rebound in steel demand observed in 2021 when the world was
recovering from the COVID-19 pandemic, the challenges posed by persistent high inflation
and rising interest rates globally as well as by China’s slowdown have led to a sharp
deterioration of steel demand and a consequent reduction in steel trade. According to
Worldsteel projections, steel demand (measured as apparent steel use of finished steel
products) is expected to fall by 2.3% in 2022, registering the first contraction since 2015
(worldsteel, 2022p)).

The contraction in world exports after the significant recovery registered in 2021 reflects,
to a large extent, the significant drop in demand in key importing markets (in particular
China) but may also be symptomatic of the significant rise in prices for key input materials,
which have been largely passed onto consumers and reduced global demand.

Figure 6. Global steel trade and demand
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Note: Blue line (right axis) represents global exports of steel products (including finished and semi-finished
products). Gray bars show the evolution of global ASU (left axis). Data in volumes (mmt).
Source: OECD calculations based on ISSB data.
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4.1. Geographical trade patterns

Following the expansion in global steel trade in 2021, world steel exports contracted
significantly during the course of 2022. World exports decreased by 11.1%, with almost all
the major steelmaking economies (except China, the US and Mexico) recording a decrease
in their steel exports when compared to 2021 figures.

4.1.1. East and Southeast Asian economies

China, the global major producer of crude steel, has seen its exports increase by 3.1% in
2022 with estimated figures reaching 68 mmt (Table 3). Exports increased quite rapidly in
the first semester of the year, but then decreased sharply in the period August-October
(Figure 7). The slowdown of the Chinese economy is reflected in a sharp contraction in
imports, which are expected to decline by 34% in 2022 (Table 4). Japan has seen its
outbound shipments of steel reduce by 6.2% in 2022 despite a moderate recovery in steel
demand due to the growth of the non-residential construction, machinery, and construction
sectors. Imports contracted as well by 3.1%. Korean steel trade (both exports and imports)
also contracted (respectively by -4.3% and 3.7%), partly due to a decline in the construction
sector that pushed demand for steel down by 2.5% in 2022. Chinese Taipei exports and
imports also decreased 2022, respectively to a level of 10 mmt (-7.2%) and 7.4 mmt (-
22.4%).

4.1.2. European economies

EU exports declined by 10.7% to a level of 23 mmt when compared to 2021, partly
reflecting the economic slowdown in nearby economies due to the Russia’s war and the
rise in prices of many steel products that made European products less attractive. Shipments
towards EU countries remained stable (-0.6%) to a level of 45 mmt despite the significant
contraction in steel demand (3.5%). Exports from the United Kingdom (hereafter, the UK)
remained stable in 2022 (3.4 mmt) whereas imports contracted quite significantly (-11.1%).
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Table 3. Steel exports, yearly data

2016-22, major steelmaking economies

Econom 2016 2017 2018 2019 2020 2021 2022 (Jan 2022 (ann)  2021-22
y Oct)
CHN = 108,348.5 75,091.6 68,988.0 63,841.7 53,236.0 66,349.4 57,027.9 68,433.5 3.1%
EU27 33,328.1 34,5474 33,180.5 33,169.1 25,430.7 25,8154 19,213.1 23,055.8 -10.7%
IND 9,995.4 16,061.5 10,766.6 13,069.2 17,1314 19,999.4 10,572.9 12,687.5 -36.6%
JPN 40,461.7 37,428.1 35,795.8 33,081.9 31,0413 33,731.0 26,369.6 31,643.5 -6.2%
USA 9,008.5 10,164.8 8,567.9 7,226.0 6,562.3 8,109.8 7,085.0 8,501.9 4.8%
RUS 31,185.8 31,152.9 33,3344 29,4541 28,6534 32,5476 15,763.4 18,916.1 -41.9%
KOR 30,527.8 31,278.7 29,980.2 29,9138 28,5173 26,702.7 21,296.7 25,556.0 -4.3%
TUR 15,291.5 16,276.4 19,764.3 19,536.7 18,451.1 21,928.1 15,290.1 18,348.1 -16.3%
BRA 13,392.0 15,313.7 13,914.4 12,727.2 10,710.5 11,488.2 10,345.8 12,415.0 8.1%
TWN 12,240.1 12,125.7 12,291.7 11,240.4 10,564.6 10,803.7 8,355.1 10,026.2 -1.2%
UKR 18,227.8 15,221.1 15,079.1 15,554.7 15,205.2 15,699.4 4,126.6 4,951.9 -68.5%
MEX 4,046.0 51291 5,781.8 5,105.1 5,150.6 5,889.9 5,976.7 7,172.0 21.8%
CAN 5,848.0 6,481.7 6,435.0 5,686.3 5,140.6 7,538.8 5,596.1 6,715.3 -10.9%
SAU 1,145.7 1,142.8 3,128.6 2,500.0 1,302.4 1,522.6 765.3 9184 -39.7%
IDN 1,606.4 2,427.9 3,792.2 4,238.9 5,802.9 9,847.7 7,642.9 91714 -6.9%
EGY 808.8 1,477.8 1,453.8 1,164.1 2,009.9 1,990.5 578.9 694.6 -65.1%
GBR 4,572.5 4,698.6 4,598.4 4,095.4 4,409.3 3,437.4 2,896.0 3,475.2 1.1%
MYS 1,419.6 1,734.5 1,709.1 5,170.1 8,500.1 8,327.4 5,989.8 7,187.7 13.7%
ZAF 2,179.1 2,547.0 2,849.8 2,637.9 1,487.2 1,537.7 1,290.5 1,548.7 0.7%
WLD 463,794.1 445,647.6 437,889.5 417,915.8 385,639.6 433,916.2 321,395.2 385,674.2 -11.1%

Note: values expressed in thousands of metric tonnes. The column 2022 (Jan-Oct.) reports actual trade data for
the period January-October 2022. The column 2022 (ann) includes 2022 annualised trade data so as to make
comparison with other years feasible. EU27 data refer to external trade.

Source: OECD calculations based on ISSB data.

4.1.3. Americas

Exports from the US registered a moderate increase in 2022 (4.8%) to 8.5 mmt. Imports
also slightly increased to about 29.8 mmt (1.2%), partly sustained by a concomitant
increase in steel demand. Mexico has seen its exports increase markedly up to 7.1 mmt in
2022 (21.8%), a significant growth when compared to the past six years when annual
exports averaged 5.2 mmt. On the contrary, Mexican imports decrease quite significantly
to 11.3 mmt, reaching a level seen in 2019. Canadian exports and imports of steel products
contracted in 2022. Exports declined by 10.9% to a level of 6.7 mmt, whereas imports
decreased by 4.9% to 9.4 mmt. As Canada is the largest importer of steel from the US, the
depreciation of the Canadian dollar against the US dollar, together with a slight decline in
steel demand, may have had an impact on export and import developments.

4.1.4. Other major steelmaking economies: Brazil, India and Tiirkiye

Amongst the other major steelmaking economies, Brazil, a major exporter of steel, has seen
its exports steel increase quite substantially (8.8%) to 11.9 mmt, whereas imports dropped
to 3.4 mmt (-32.7%). As Brazil is an important producer of semifinished products, Brazilian
exports have partly offset the reduction in semifinished supplies from Russia in global steel
markets. However, the marked reduction in imports may be explained by the substantial
reduction in domestic demand for steel products (-10.9%). India, the third largest producer
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of crude steel globally, has seen a contraction of its exports to 12.6 mmt (-36.6%) and an
increase of imports to 6.2 mmt (6.6%). These developments may be explained by the high
growth in steel demand on the back of strong infrastructure spending and a concomitant
growth of capital goods and automotive sector (worldsteel, 2022(;5)). Turkish exports
rebounded after the heights observed in 2021 (from 21.9 mmt to 18.3 mmt). Imports
remained stable to a level of 16.1 mmt. The reduction of imports from traditional Turkish
partners have been partly offset by the increase in steel shipments from Russia.

4.1.5. Ukraine

Not surprisingly, Ukrainian trade of steel contracted dramatically during 2022. Export
figures amounted to 4.9 mmt, well below the average level of exports registered from 2016
to 2021 (15.8 mmt). The destruction of some key steelmaking facilities, as well as
disruptions in logistic connections (road and railways) to major export destinations
contributed to the deceleration of outbound shipments from Ukraine. A partial recovery is
expected in 2023 as first reconstruction activities will start to materialise.

Table 4. Steel imports, yearly data

2016-22, major steelmaking economies

Economy 2016 2017 2018 2019 2020 2021 2022 (Jan Oct) = 2022 (ann) =~ 2021-22
CHN 13,495.0 13,818.8 14,246.3 15,407.2 38,626.7 27,7411 15,186.0 18,223.1 -34.3%
EU27 42,177.6 42,511.8 46,760.0 41,558.1 34,576.3 45,777.2 37,931.5 45,517.7 -0.6%
IND 9,876.5 8,853.2 8,980.9 8,888.5 5,289.0 5,853.6 5,199.9 6,239.9 6.6%
JPN 5,989.5 6,211.9 6,021.4 6,442.0 5,194.3 5,446.0 4,397.0 5,276.4 -3.1%
USA 30,691.8 35,322.3 31,703.6 27,063.6 20,126.0 29,503.1 24,868.7 29,8424 1.2%
RUS 4,432.8 6,475.9 6,348.9 6,792.4 5,010.3 4,935.6 1,042.2 1,250.6 -14.7%
KOR 23,2301 19,280.3 14,888.9 16,315.5 11,944.2 14,020.7 11,255.1 13,506.1 =3.7%
TUR 17,004.6 15,810.2 14,041.4 12,310.5 12,940.0 16,142.6 13,420.6 16,104.7 -0.2%
BRA 1,842.5 2,290.4 2,355.0 2,319.4 2,008.6 4,900.6 2,630.6 3,156.7 -35.6%
TWN 7,887.3 7,452.0 7,7117.2 7,325.1 7,429.9 9,577.4 6,192.1 7,430.5 -22.4%
UKR 1,138.5 1,401.2 1,580.0 1,533.7 1,314.3 1,261.9 430.3 516.4 -59.1%
MEX 9,607.9 11,509.7 10,923.7 11,626.6 9,917.6 14,612.0 9,492.8 11,391.3 -21.5%
CAN 7,761.1 8,844.4 9,149.2 7,284.3 6,963.0 9,908.3 7,854.9 9,425.8 -4.9%
SAU 7,357.4 4,617.3 5,341.0 7,952.0 7,050.2 3,888.8 2,562.5 3,075.0 -20.9%
IDN 12,576.4 11,4131 11,692.8 13,434.9 9,704.5 10,228.3 8,910.5 10,692.7 4.5%
EGY 879.0 1,653.6 437.3 600.9 195.5 1,263.0 1,332.8 1,599.4 26.6%
GBR 7,611.8 7,613.2 7,833.1 7,063.6 4,961.8 6,460.4 4,787.1 5,744.6 -11.1%
MYS 9,057.9 7,732.7 7,937.7 7,356.2 5,832.7 6,335.7 4,800.9 5,761.0 9.1%
ZAF 1,378.8 1,163.5 1,009.5 1,104.0 1,117.6 1,712.7 1,311.6 1,573.9 -8.1%
WLD  382,020.5 382,243.6  378,069.9 362,759.4  331,7449  378,158.2 287,534.3 345,041.2 -8.8%

Note: values expressed in thousands of metric tonnes. The column 2022 (Jan-Oct.) reports actual trade data for
the period January-October 2022. The column 2022 (ann) includes 2022 annualised trade data so as to make
comparison with other years feasible. EU27 data refer to external trade.

Source: OECD calculations based on ISSB data.
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Monthly data, Jan. 2020 — Oct. 2022
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Source: OECD calculations based on ISSB data.
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4.2. Steel capacity and exports relation

Figure 8. Total exports as a share of total steelmaking capacity
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Note: The figure shows the average total exports as a share of steel capacity and average capacity of the
20 largest global steel producers throughout the period 2015-2022 (estimates).
Source: Steel Unit research desk

To try to understand the relationship between capacity and exports, Figure 8 and Figure 9
represented countries by dots in four quadrants according to their aggregate capacity (x-
asis) and export (or net exports) as a share of capacity (y-axis). These figures give an
indication to what extent capacity in an economy is oriented towards world markets or
domestic demand. Many countries with comparably modest capacity show a relatively
strong export orientation (Figure 8). More precisely, on Figure 8, there seems to be a
positive relationship between the aggregate steel production capacity of an economy and
its (total) share of exports up to the 100 threshold of steelmaking capacity. Nevertheless,
after this 100 threshold we find the relationship inverts and becomes negative essentially
because of large blocks (China, the EU, the US, and India) for which aggregate capacity is
large but their share of exports is more modest. An explanation could be that for large
economies, steel is often sold and transported within the economy (e.g. trade between
different states in India and the US, between different provinces in China, etc) and thus are
not captured by the statistics of trade with other economies. Figure 9 complements this
picture by considering net exports, i.e. exports minus imports, for the y-axis. Because large
economies will border a greater number of other economies and thus will have more
opportunities for importing crude steel, subtracting imports level the comparison and the
positive relationship between capacity and (net) exports is re-established. China is a (net)
exporting giant, but when the size of its production capacity is pictured in, its (net) exports
only represent about to 5% of its production capacity. Hence, net exports as a share of
capacity remain much lower than many economies of lower aggregate capacity, illustrating
that other smaller producing economies are either well integrated in steel products trade
flows, or that those economies are developing their steel industries with an export-oriented
mindset. This being said, the cheer size of the Chinese production capacity implies that
even though its production is essentially geared towards the domestic economy — contrary
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to a number of smaller economies — any change in the steel market conditions in China can
have significant consequences for the trade and international markets. .

In Figure 8, Japan is the only country with a capacity over 100 mmt2 and high export shares
at around 28%. However, in Japan, steelmaking capacity and total steel exports decreased
by 6.4% and 21.6% respectively in the last five year.

India, China, the EU and the US appear in the same quadrant 4 in Figure 8, highlighting
these regions high steelmaking capacity but lower total exports as a share of this. However,
in Figure 9, only China, India and Japan are displayed as net exporters of steel with large
steelmaking capacity.

In Figure 9 quadrant 1, Ukraine is the country with the largest shares of net exports over
steel capacity despite the fact that between 2021 and 2022, Ukraine is expected to lose 46%
of its net steel exports because of the war.

In Figure 9 quadrant 3, Indonesia is the country with the lowest percentage of steel net
exports over its capacity, however, in the last five-year, Indonesia steel export grew by
397.9% and its steelmaking capacity almost doubled. In the near future, Indonesia is among
few other South-East Asian nations, such as Malaysia and Viet Nam expected to expand
their capacity and become a major steel producers and exporters (Steel Orbis, 202217;)

In the fourth quadrant of Figure 9, South Africa appears as a county with a steelmaking
capacity over 100 mmt2 but low steel exports. In the last five years, the county experienced
a decrease in exports and steelmaking capacity while imports have increased up to last year.
Various problems have contributed to the worsening of the steel market in the country over
the last five year, among them rising production costs, poor availability of steel, and
disruptions of the largest steel firm’s operation over strikes, transportation issues, and
energy supplies interruptions (Kallanish, 2022;)) (Kallanish, 2022;¢;) (Kallanish, 2022;¢)).

Figure 9. Net exports as a share of total steelmaking capacity
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Note: The figure shows the average net exports as a share of steel capacity and average capacity of the
20 largest global steel producers throughout the period 2015-2022 (estimates).

Source: Steel Unit research desk
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5. Steel and raw material prices

Steel prices have erased most of their 2021 gains, but have been sharply diverging across
regions. As of end of December 2022, world steel flat prices have come back in line with
their broad historical averages, contrary to rebar prices which remain 19% higher than
historically in spite of their recent fall. World steel price averages hide a strong regional
dispersion, since US, EU and Japan steel flat prices remain at elevated compared to their
historical levels, whereas Southeast Asian and Chinese steel flat prices have fallen below
their historical levels. Prices of iron ore prices and scrap prices are largely in range with
their historical levels, whereas international coking coal prices, on the contrary, are 43%
higher than historically. As a result, price margins are low, which should impact future
steel firms net margins.

5.1. Global steel prices

Broad indices of both flat steel prices and rebar prices have fallen significantly, and as of
end of December 2022 stood respectively 54% and 12% lower than one year earlier. In
spite of those sharp decreases, rebar prices remain high by historical standards, being 19%
higher than their average over the whole period from January 2008 to December 2022
(Figure 10).

Figure 10. Aggregate flat and long steel price averages
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Note: The flat price and long steel price indices are defined as the arithmetic average of the individual regional
Platts price series for the United States, North Europe, China, Japan and India, when available. This indicator
had the closest fit to the two global Platts price indices used in Steel Market Developments reports prior to
being discontinued (in September 2017). The coefficients of variation (CV) are the ratio of the standard
deviation of the regional Platts price series making up the indices to their mean, thus capturing price dispersion
across regions.

Source: Platts Steel Business Briefing.
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5.2. Steel prices per region

Flat steel products prices displayed a similar price dynamic for all regions during the second
half of 2022, with regions where the price had increased the most continuing their
correction (Figure 11).

Price dispersion is nevertheless still high: on one side, Chinese prices have erased all their
gains and stand at very low levels. On the other side, US, EU and Japanese prices remain
at historically high levels in spite of their recent decrease. Such price differentials can
change trading patterns by making steel imports from regions with lower prices more
competitive abroad and can also impact the price-competitiveness of steel-intensive
downstream sectors.

Figure 11. Flat steel products’ prices have erased most of their 2021 gains for most regions
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Note: Latest price: December 2022.
Source: Platts Steel Business Briefing.

Rebar product prices per regions are depicted in Figure 12. Although EU rebar prices have
come down, mills are cutting back on production going into 2023 to avoid selling at a loss
amid high and uncertain energy price and high raw material prices, according to the
International Rebar Producers and Exporters Association (Can, 2023[;s;). Furthermore, EU
mills seem to have full order for the first quarter of 2023, and hence are not prone to giving
discounts to their buyers (Tanatar, 2023[197). Hence, it is possible that the stabilisation of
prices at a high level for rebar witnessed in the EU is going to continue in 2023. On the
other side, there could be a combination of limited end-user demand from some industries,
such as construction, and the availability of competitive imports and an anticipated increase
of availability. Three European steelmakers confirmed the restart of blast furnaces in Spain,
Finland and Slovakia, and the return of other equipment idled in 2022 will certainly add
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downward pressure on European steel prices (Tanatar, 2023[9). This should provide a cap
on mills’ prices as EU mills will lose market share to imports and domestic buyers will
retreat should they try to increase price further (Platts Commodity Insights, 2023/2¢)).

In the US, the USD 1.2 trillion Infrastructure Investment and Jobs Act included a new,
bipartisan, “Build America, Buy America” Act, which applies to all taxpayer-funded
infrastructure and public works projects and has some domestic content requirement for the
steel used in such projects. It will enter into force in January 2023 and should continue
maintaining upward pressure on prices (Can, 20231g)). Interestingly, and in spite of this
high price environment, US mills’ margins are reported to remain under pressure due to the
rising price of raw material prices including scrap (Ruggiero, 202321;). US mills use
predominantly scrap, and hence affordable scrap and secured supply chains of scrap are
crucial for US steel production. There is still a continued trend to utilise more scrap in
furnaces and incorporate more obsolete grades in the mix, but the demand for US scrap
makes the US scrap market particularly tight (Ruggiero, 2023217).

In China, both rebar and flat prices are low historically, and raising inventories levels and
steel producers ramping up production in February 2022 should maintain downward
pressure on prices going forward. Nevertheless, downsides to prices should be limited due
to an improvement of the country’s COVID restrictions that has boosted market sentiment.
and to raw material costs providing a floor to current Chinese steel prices (Platts, 202322))
(Can, 2023[18])-

Overall, it is probable that the regional price differentials will continue in 2023 as they
seem to be due to different factors specific to each region: high energy price and energetic
uncertainties for the EU coupled with mitigated sentiment and uncertainty on the health of
the EU industry in general, domestic demand with high scrap costs in the US, and an ailing
real estate sector amid an easing of COVID restrictions and a boost of sentiment in China.

Figure 12. Steel price for rebar have remained historically high for most regions
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Source: Platts Steel Business Briefing.
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Steel futures prices tend to move slightly in advance of spot prices, suggesting that they
may be able to predict steel spot price dynamics at short frequencies by being quicker to
incorporate new market information. Figure 13 below shows three steel futures prices
obtained by rolling short-term futures provided by Refinitiv.

Figure 13. Steel futures prices (as of 24 January 2023)

Indices of three continuously rolled steel futures contract prices, USD per tonne
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Note: NYMEX US Midwest futures prices were converted to correspond to metric tonnes rather than short tons.
SHFE Steel rebar futures prices were converted from RMB to USD using daily exchange rates at closing. For
more information on contract specifications, please refer to https://www.lme.com/en-GB/Metals/Ferrous/Steel-
Rebar#tabIndex=0 for LME steel rebar contracts; to
http://www.shfe.com.cn/en/products/SteelRebar/contract/9220216.html for SHFE steel rebar continuous
contracts, and to https://www.cmegroup.com/education/files/hot-rolled-coil-steel-index-futures-options.pdf for
NYMEX US Midwest HRC contracts. For a more detailed description of steel futures market, see (OECD,
2018237).

Source: Refinitiv.

5.3. Steel raw material prices

Prices of the main steelmaking raw materials have been crashing down since the beginning
of the year 2022, erasing previous gains. As of end of December 2022, iron ore prices and
scrap prices are largely in range with their historical levels: iron ore prices are only 5%
higher than their historical average over the period 2008 to 2022, not adjusting for inflation,
while scrap prices are a meagre 4% (Figure 14). Coking coal prices, on the contrary, are
43% higher than historically, in spite of its abrupt decrease (-15%) compared to one year
earlier (Figure 14). In recent months, recession concerns are pulling down steel demand
and raw material prices globally, while the Ukraine war is also pressuring prices lower by
changing trade routes (Platts, 2022247). The higher price of coking coal means that a typical
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basket of raw material used to produce steel is still 17% higher than historically (over the
period 2008 to 2022).

Figure 14. Prices for key steel-making raw materials (as of January 2023)
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Note: The iron ore price series is Platt’s “Forwards / SGX 62% Fe Iron Ore cash-settled swaps (dry metric
tonne) / China import CFR Tianjin port USD /t”; the coking coal price series is Refinitiv’s “Premium Coking
Coal Australia”; the scrap price series is Platts “Scrap / Shredded / N.Europe domestic delivered UDS /t”
Source: Platts Steel Business Briefing (SBB), Refinitiv.

A possibly crucial development for iron ore prices going forward has been the setup of a
new state-owned Chinese agency, the China Mineral Resources Group (CMRG), whose
aim is to increase market power of Chinese buyers of iron ore by centralising all their bids
for the raw material (Bloomberg News, 202325)). The agency, formally established on 19
July 2022, is set to start iron ore purchases in 2023. Guo Bin, the executive vice president
of the China Baowu Steel Group, is the general manager of the firm, according to
Tianyancha, a Chinese online database of company information (Bloomberg News,
2023257). The CMRG is reported, as of December 2022, to have started discussing contracts
with many top executives of iron ore companies from exporting countries. The world's
largest steelmaker, Baosteel, is said to have allocated more than half of its 2023 iron ore
purchase to the CMRG, which in terms will centralise all Chinese buying of iron ore.
Another goal of the CMRG is to develop domestic iron ore resources, and to oversee the
development and acquisition or control of iron ore mines overseas. CMRG is backed by
the State-owned Assets Supervision and Administration Commission (SASAC), the
Chinese national wealth fund. The CMRG is seen by many market participants as having
the political mission to centralise buying to bring down prices and secure supply chains of
the raw material (Bloomberg News, 2023257). On January 2013, the Chinese National
Development and Reform Commission (NDRC) reiterated its pledge to limit raw material
price increases and to fight against “erroneous data and misinformation” (Bloomberg,
202326)). Given that iron ore prices are only 5% higher than their historical average over
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the period 2008 to 2022 (Figure 14,Figure 15), it is unclear which evidence the NDRC is
relying upon.

The impact of the CMRG on iron ore pricing is not certain. By significantly increasing
Chinese buyers’ bargaining power, downward pressures on price are certain to materialise.
Nevertheless, current term contracts for the purchase of iron ore are made on a quarterly
basis by steel firms using spot iron ore prices as a reference (Bloomberg, 2023). The
additional market power from Chinese buyers may simply translate into greater discounts
for the large CMRG’s purchases, with the spot price used for other buyers remaining
unaffected, thus conferring a significant cost-advantage to Chinese steel firms compared to
other steel firms. Over the longer term, basic economic theory dictate that suppressed iron
ore prices for Chinese buyers will translate into decreased profit margins for iron ore
producers and thus lower than optimal levels of investments for iron ore mining and
exploration going forward, and as a consequence into a restricted and sub-optimal output
of iron ore globally compared to what a market equilibrium price would have allowed.

Figure 15. Although slightly increasing, iron ore prices do not seem excessively high by historical
standards
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International coking coal prices, as proxied by Australian exports (Figure 14), have fallen
since their peak yet remain at historically high levels. The Chinese authorities have allowed
three central government-backed utilities agencies as well as its largest steelmaker to
resume coal imports from Australia, the first such action since Beijing imposed an
unofficial ban on Australian coal imports in late 2020 (Trading Economics, 202327}), which
may provide a floor to coking coal prices going forward, but is not the reason of current
elevated prices.

The main reason for high international coking coal prices — 43% higher than historically —
is probably the dislocation of previously established trade patterns following the ban on
Russian coking coal (Forster, 2023231). Russian coal trade into the EU dried up as the EU's
ban in August took effect. Import volumes from the UK where already minimal prior to the
EU ban. Japan also effected a total import halt similar to the EU. On the contrary, Russian
coking coals saw strong demand in China, and also, to some lesser extent, in India, trading
at prices much lower than the price for coking coal from Australia used as an international
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price in this report (Forster, 202323)). A key trend was replacing Russian pulverized coal
injection (PCI) grades and other Russian met and steam coals in markets such as Europe
and Japan.® EU imports of metallurgical coals from the US increased, while US coking coal
exports saw a contraction into China in 2022 (Forster, 202325)). Divergence of prices was
also observed in the thermal coal market.” Divergence in raw material prices has a strong
potential for impacting the steel industry’s competitiveness in jurisdictions that have not a
secured or cost-effective supply chains. Increased imports, in that respect, are simply the
symptom of ailing domestic industries rather than the cause.

The steel raw material price margin, measured by the difference between the price of steel
and a generic basket of steel inputs, decreased significantly by end of 2021 as a
consequence of steel products’ prices falling more quickly than their associated raw
material prices (Figure 16). The year 2022 was volatile, witnessing both an increase of
those price margins and a following decrease; as a result, the price margins ended at the
year at similar levels than when it started the year (-0.4%). As of end of December 2022,
the margin indicator between steel products’ prices and a representative basket of raw
materials needed to obtain steel products is 32% lower than historically (Figure 16).
Nevertheless, a word of caution is warranted when interpreting the broad averages
indicated in Figure 16. Indeed, price divergences observed and commented upon in this
report for both steel and raw materials alike means that generic price margins should rather
be estimated on a region-specific basis than as a world average.

Figure 16. The margin between steel and raw material prices is close to historical lows
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usual quantities of iron ore (1.6 tonne) and coking coal (0.77 tonne) needed to produce steel in the integrated
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Source: OECD based on data from Refinitiv and Platts Steel Business Briefing (SBB).
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6. Steel consumption and outlook

In its October 2022 SRO, worldsteel forecasts that steel demand will decrease by 2.3% to
1 797 mmt in 2022, and rebound slightly by about 1% in 2023 to 1 814.7 mmt. The effect
of the Russia’s war of aggression against Ukraine on energy and commodity prices, higher
than anticipated inflationary pressures especially in Europe, the tightening of central
banks’ monetary policies especially in the US, as well as weaker demand from China and
the impact of Chinese strict COVID policies have worsened steel demand trends globally.
Rising interest rates, weak consumer spending and higher energy prices are expected to
impact significantly steel demand in the coming months.

6.1. Global steel market outlook

Global apparent steel consumption outside China has declined about 3.2% during the first
half 0of 2022 and is expected to contract by 4% in 2022 and to stay stagnant in 2023. During
the second half of 2022, both developing and developed economies are expected to
experience rising interest rates which will reduce investments in fixed assets and directly
impact steel demand. High energy costs are expected to slow industrial output, especially
in the EU, where industrial rationing could potentially force major industrial users to halt
production. Consumer spending could decrease impacted by growing inflation. World Steel
Dynamics expects global steel consumption outside China to decline by 7.5% during the
second half of 2022 compared to the same period last year. In 2023, demand was previously
expected to experience a 1% increase as inflation is expected to slow down, central banks
end their credit “tightening” and consumption and employment recover (World Steel
Dynamics, 2022[41]), but the slowdown of the Chinese real estate and strict COVID
policies are weighting down on demand. Overall, steel demand is expected to grow at a
significantly slower pace than previously projected. The largest steel consuming sector,
real estate and infrastructure, is under pressure from high debts and bankruptcies that have
resulted in a sharp contraction in real estate investment and price declines (see Box 2). The
government introduced a set of 16 measures to prop up the real estate sector, but it is unclear
if they will significantly boost investment in the sector.

6.2. Regional steel market outlook

6.2.1. Americas

In Central and South America, finished-steel demand rebounded by a robust 30.0% in 2021.
Nevertheless, worldsteel forecasts demand will decrease by 7.8% in 2022 (worldsteel,
2022p9)). The Latin American Steel Association (Alacero) forecasts the sector's growth
outlook in Latin America for late 2022 and early 2023 to be moderate, given the backdrop
of global inflation and contractionary monetary policy (Alacero, 20223¢)).

In Argentina, according to la Camara Argentina del Acero (Argentine Chamber of Steel),
crude steel production increased by 4.5% in 2022 driven by demand from such as sectors
automotive and construction (Argentine Chamber of Steel, 202331)).

In Brazil, according to Instituto Aco Brasil (Ago Brasil), apparent steel consumption falls
by 10.9% in 2022. However, A¢o Brasil forecasts that Brazil’s steel production and
consumption is set to improve in 2023 and that consumption should rise by 1.5% in 2023
(Kallanish, 202332)).
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In Chile, Instituto Chileno Del Acero (ICHA) projects a slight recovery in apparent steel
consumption, which could rise by about 0.8%, reaching 2,4 mmt for 2023. However, ICHA
says that this would be impacted by the levels of investment in construction that occur
during 2023, in addition to other factors, such as the global economic crisis and Russia’s
war of aggression against Ukraine (Instituto Chileno Del Acero, 202233)).

In Colombia, the Central Bank forecasts that Colombia will enter a technical recession in
2024 after contracting during the second and third quarters of 2023. The economic
slowdown, the increase in interest rates, and the weakness of the peso against the dollar
will continue to weaken the productive sector and job creation (Global Americans,
202334)).

In North America, steel-demand grew by 18.6% in 2021 and worldsteel expects it to grow
at a 0.9% rate in 2022 and a 1.8% rate in 2023 (worldsteel, 202229)).

In Canada, according to Bank of Canada, the effects of the rise in interest rates are expected
to broaden and moderate consumer spending on services as well as investment spending in
2023. Growth is then projected to pick up in late 2023 (Bank of Canada, 20233s)).

In Mexico, UN Economic Commission for Latin America and the Caribbean (ECLAC)
forecast an economic growth rate of 1.1%. ECLAC says 2023 growth projections represent
a “return to normality” following the post-2020 economic shock and subsequent economic
growth rebounds in 2021 and 2022 (Mexico News Daily, 202234)).

In the United States, the Inflation Reduction Act of 2022 (IRA) offers funding, programs,
and incentives to accelerate the transition to a clean energy economy (U.S. Environmental
Protection Agency, 2022377). In the transportation sector, the U.S. government will provide
up to USD 7,500 for the new purchase of an electric passenger vehicle and up to USD 400
for a used electric car. The government also plans to spur investments into clean energy
technologies by incentivising needs for clean energy to increase the demand for clean
energy sources by 2030 (World Economic Forum, 202235)). The automotive sector has
experienced shortages of computer chips and other parts in 2022 which contributed to
vehicle sales dropping to their lowest level in more than a decade. Analysts are now
expecting sales to grow by roughly 1 million to around 14.8 million in 2023 as demand is
started to peak up. However, the sales are still short of the normal 17 million per year before
the COVID (Fortune, 2023 307).

6.2.2. Africa and the Middle East

According to worldsteel’s October 2022 SRO, African steel demand is expected to grow
by 3.2% and 4.4% respectively in 2022 and 2023, after a 6.1% growth in 2021 (worldsteel,
202297). Economic growth in Sub-Saharan Africa is set to decelerate from 4.1% in 2021
to 3.3% in 2022, as a result of a slowdown in global growth, rising inflation exacerbated
by Russia’s aggression against Ukraine, adverse weather conditions, a tightening in global
financial conditions, and the rising risk of debt distress (The world bank, 20224)).

In South Africa, the automotive industry expects the domestic new-vehicle market to
remain positive in 2023, despite weakening domestic economic indicators and a
deteriorating global growth outlook. The Automotive Business Council (NAAMSA)
expects single-digit growth in new-vehicle sales as the market returns to pre-pandemic
levels in both sales and exports (Creamer Media, 202341)).

In the Middle East and North Africa (MENA), steel demand is expected to increase by
3.5% and 3.9% in 2022 and 2023 respectively (worldsteel, 2022,97). Economic activity in
the MENA region is expected to sharply decelerate in 2023 after strong growth in 2022.
Real GDP growth is forecast to decline to around 3.5% in 2023-24 from an 18-year high
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of 6.1% in 2022, outpacing the broad performance of the global economy over the same
period (S&P Global, 202242)).

Morocco leads the African automotive industry with a production capacity of 700,000
vehicles a year (Morocco Now, 2023431). The EU, the largest market for Morocco’s cars,
is set to ban imports of vehicles with combustible engines by 2035 which means Morocco
needs to transition to electric car manufacturing. To gear up for the changing demand, the
Moroccan car industry is well on its way to doubling its production input of electric cars
over the coming two years, with a production target of 100,000 units annually
(Trends’n’africa, 202244)).

In Egypt, the construction sector is expected to expand at a compound annual growth rate
of 6.6 percent between 2021 and 2025 (Middle East Economy, 2023 45).

In its October 2022 SRO, worldsteel forecasts steel consumption to increase by 2.4% in the
Middle East in 2022 and 3.4% in 2023, following a 4.9% growth in 2021 (worldsteel,
202229)).

In Iraq, the government approved projects to build 15 new residential cities within plans to
tackle a persistent housing. The measures include preparing roads that will link these cities
and inviting bids for power and other infrastructure projects on the planned sites (Zawya,
2023 467)-

In the UEA, it is expected that Dubai’s prime residential market will experience the world’s
strongest growth in 2023, with high-end properties in the city remaining in strong demand.
Despite global instability, rising inflation rates, and chatter of a looming recession, the
upward momentum of Dubai real estate is supported by appealing incentives such as an
extremely low rate of tax, long-term visas, and excellent connectivity
(MEConstructionNews, 202247)).

In Iran, according to the Iranian Ministry of Industry, Mine and Trade, the automotive
production is projected to grow by at least 50% during the current Iranian fiscal year (March
21, 2022, to March 2023). In March 2022, the President of the country issued eight
presidential executive orders in the fields of production to expand the production of new
advanced vehicles and electric vehicles. Moreover, the government also focused on
investment for the entry of knowledge and technology from the defence and space
industries and the capacity of knowledge-based companies to transform the automotive
industry of Iran (GlobalData, 20224s)).

6.2.3. Asia and Oceania

In worldsteel’s October 2022 SRO, steel consumption in Asia and Oceania is forecast to
decrease by 2.2% in 2022 and increase by 1.2% in 2023 after a 1.3% decrease in 2021
(worldsteel, 202259)).

In China, the China Metallurgical Industry Planning and Research Institute (MPI) forecast
that steel consumption would decrease by 1.1% to about 910 million tons in 2023. The
three major pressures (consumption, supply, and outlook) facing China's economic
development were expanded in 2022. Shrinking demand is a major problem facing the
economy. It has come to the surface due to cooling consumer sentiment, a slump in the real
estate market, a slowdown in investment in the manufacturing industry, and sluggish
growth in international trade. In 2023, the government is expected to continue its aggressive
fiscal policy and stable monetary policy, optimize its measures against COVID, concentrate
all its strengths toward high-quality development, and support the stability of steel demand
(21 W22, 2022149)).
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Box 1. China’s real estate sector

HZER, 202250).
Figure 17. Steel demand forecast by steel consumption sector in 2023
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fixed assets, though, is increasing at a constant pace (Figure 18).

The construction sector accounts for about 60% of Chinese total steel demand.
According to MPI, the steel consumption for construction in 2022 would decrease by
3.6% to about 532 mmt and expected to decrease by 2.3% to about 520 mmt in 2023 (£

The prosperity of the real estate industry has a greater impact on the demand of the steel
industry. Since the beginning of 2022, the pressure on the sales and return of funds from
real estate enterprises has been greater, and market expectations have weakened.
Investment in real estate in China has plunged by 10% in December 2022%. Such a
decrease has not been witnessed since the start of the series in February 1998, with the
exception of the February 2020 decline of -16% which happened on the outset of the
COVID pandemic (Figure 18). Price have been declining since May 2022 in the top 70
large and medium Chinese cities, albeit to a limited extent. Chinese investment in urban
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Figure 18. China’s real estate investment is falling 10% year-over-year while top 70 cities’ prices
continue to decline (as of end of December 2022)
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Note: The surveyed cities are 70 large and medium-sized cities, including 35 cities including municipalities
directly under the Central Government, provincial capitals, capital cities of autonomous regions (excluding
Lhasa) and cities under separate state planning, as well as 35 cities including Tangshan and Qinhuangdao.
Source: National Bureau of Statistics of China (NBS)

MPI expect that the real estate policy will continue to focus on the stable and healthy
development of the market in 2023, promote city-specific policies, differentiated and
precise regulation, and the stability and orderly completion of construction projects.
However, MPI believe it would be difficult for real estate investment to rebound again,
and hence that the resulting demand for steel products will be limited.

The China Iron and Steel Association (CISA) recently proposed that it will accelerate
the implementation of the "Steel Application and Expansion Plan with the Promotion of
Steel Structure Housing as the Main Direction", strengthen cross-industry cooperation in
upstream and downstream fields, and continuously improve the resilience and stability
of the steel industry chain and supply chain.

According to experts, most of the current residential buildings are reinforced concrete,
and the share of steel structures is low. However, in the "14th Five-Year Plan" adopted
by China in 2021, which develop intelligent construction, promote prefabricated
buildings and steel structure housing, with the supply-side structural reform of the steel
and construction industries and the development of new urbanisation, consumption of
steel structures is expected to reach about 140 mmt by 2025, accounting for more than

15% of the crude steel production in China (21 %2, 20229)).

The steel consumption for the machinery sector, which has the second highest consumption
of steel in China, is expected to increase by 0.6% to 170 mmt, as a stable recovery would
continue overall in 2022. For 2023, the machinery sector is expected to receive strong
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support from both the macroeconomic and market perspectives, and steel demand in the
sector is expected to increase by 0.6% to 171 mmt (&£ Z %1k, 202250)).

In India, steel demand is expected to grow by 6.1% in 2022 and 6.7% in 2023 (worldsteel,
2022297). The Ministry of Finance has hiked capital expenditure on infrastructure
development by 33% on-year to INR 10 lakh crores (USD 1.22 trillion) in its fiscal-year-
though-March-2024 (FY2024) budget, prompting a positive steel industry response. This
expenditure will amount to 3.3% of the Indian GDP. The ministry also announced a capital
outlay of INR 2.4 lakh crore for Indian Railways, the highest-ever allocation since FY2014.
Indian Steel Association says “a significant 33% increase in capital expenditure to INR 10
lakh crore — 3.3 % of the GDP, thrust to fast-track infrastructure development, and the
highest ever INR 2.4 lakh crore for railways will translate into robust domestic steel
demand, thus spurring private investments and job creations” (Kallanish, 2023s;).

In Japan, steel demand increased by 9.1% in 2021 and is expected to stagnate with a meagre
0.2% growth rate in 2022 before increasing by 1.7% in 2023 (worldsteel, 202229;). The
Institute of Energy Economics Japan (IEEJ) forecast the demand reduction by automotive
and construction sectors and revamping for two Blast Furnaces (BF) led to reducing of
crude steel production in FY2022. For FY2023, crude steel production will be rebound by
the recovery of automotive production globally, while JFE Steel plans to suspend
operations at one of its BF in the Keihin District of Kawasaki city (The Institute of Energy
Economics, 2022;s2)).

In Korea, steel demand rebounded by 13.9% in 2021 and is expected to increase by 2.5%
in 2022 as investments in construction and manufacturing increase (worldsteel, 202229)).
According to ING bank, exports will decline by about 7.0%, given the weakness of global
demand and unfavourable price effects. The downcycle for semiconductors will continue
until the third quarter of 2023 and China's reopening could add a negative impact on Korea's
exports in the first half of 2023, with a surge of COVID patients, the risk of new variants,
and supply chain disruptions (ING Bank, 2023s3)).

In the ASEAN-5 region (Indonesia, Malaysia, Philippines, Thailand and Viet Nam), steel
demand increased by 3.5% in 2021 and is expected to increase by 5.8% in 2022 and 6.0%
in 2023 (worldsteel, 202229)).

In Indonesia, the Association of Indonesian Automotive Industries (GAIKINDO) is
optimistic that car sales in 2023 will remain in a positive trend and national economic
growth will be the main factor for the development of car sales this year (Gabungan Industri
Kendaraan Bermotor Indonesia, 2023;s4)).

In Malaysia, according to Malaysian Automotive Association (MAA), Malaysia's total
new vehicles production reached a record high in 2022, in tandem with higher overall sales
(Kallanish, 2023s57). The automotive sector’s total industry volume is expected to increase
by 2.0 % in 2023. It would remain robust in 2023 supported by the reopening of the
economy, financial assistance to the low-income group and subsidies on fuels, electricity
and selected food items to keep the cost of living in check, a relatively stable job market
and healthy household balance sheets of the M40 (middle 40 per cent income) group
(Malaysian Investment Development Authority, 2022(s¢)).

In the Philippines, the construction sector is expected to increase by 13.4% in 2023. The
growth rate is down from the previous prior projection of 16.5% growth. This downward
revision is primarily due to rising inflationary pressures and the tightening of monetary
policy by the Bangko Sentral ng Pilipinas (BSP). Into 2023, the construction industry's
output will be supported by works on ongoing transport infrastructure and housing projects
(Galveston Newspapers, 2023(s57)).
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In Thailand, it is expected that output of hot rolled coil will increase over the next few years
on an uptick in investment and an improving economic outlook. However, as Thailand
lacks a domestic source of raw materials, this adds to costs and puts domestic producers at
a competitive disadvantage relative to low-cost imports, especially those from China (Bank
of Ayudhya, 2023[58])-

In Viet Nam, the automotive industry is cautious about the outlook for sales in 2023 after
the bumper year in 2022, reflecting the withdrawal of sales incentives introduced during
the COVID. Interest rates were hiked aggressively across the region last year while slowing
global economic growth is also expected to have an impact on exports and commodity
prices (Just Auto, 2023s9)).

6.2.4. Europe and CIS economies

In the EU and the UK, worldsteel forecasts finished steel consumption has rebounded by
18.1% in 2021 but is forecast to decrease by 3.5% in 2022 and 1.3% in 2023 (worldsteel,
2022;607). The impact of Russia’s aggression against Ukraine is expected to be larger in the
EU compared to other regions due to its close trade and energy links with Russia
(worldsteel, 2022607). As of February 2, 2023, Eurofer expects a 4.6% fall in EU steel
consumption in 2022, and a further 1.6% fall in consumption in 2023 (Holman, 2023¢17).
Energy crises, inflation, supply chain issues, and very high decarbonisation costs are
hurting the European steel industry (Holman, 2023¢17). Eurofer expects steel consumption
to somehow recover by 1.6% in 2024, however, warns that any recovery is conditional on
the evolution of energy prices, Russia’s war of aggression against Ukraine, inflation and
global supply chains. Over the medium term, the ambitious targets for decarbonisation set
by the EU should boost EU steel demand due to the steel required to build adequate energy
infrastructure — particularly for wind and solar energy.

Passenger car registrations in the EU declined by 4.6% in 2022, mainly due to component
shortages in the year's first half. Although the market improved from August to December
2022, cumulative volumes stand at 9.3 million units, the region’s lowest level since 1993,
when 9.2 million units were registered (The European Automobile Manufacturers’
Association, 2023¢2)) .

In Other Europe, steel consumption grew by 12% in 2021 and is expected to decrease by
4% in 2022 before rebounding by 3% in 2023 (worldsteel, 2022p9;). Tiirkiye Steel
Producers Association (TCUD) anticipates reaching 40 mmt of production and 35 mmt of
consumption in 2023, thanks to both better use of existing capacities and the introduction
of new capacities. Steel producers view as positive the recent revision of import duties
applied to some flat steel products within the framework of the Import Regime Decision.
This aims to substitute flat product imports to a certain extent and increase capacity
utilisation rates (Kallanish, 2023¢3)).

Steel demand in the CIS region (which includes Russia) and Ukraine grew by only 1.4%
% in 2021 and is expected to decrease significantly by 9.2% in 2022 and 6.7% in 2023
(worldsteel, 2022p29)).

In Ukraine, crude steel production was reduced by 70.7% to 6.26 mmt in 2022 due to
Russia’s war against Ukraine (Kallanish, 2022(4;). According to Ukraine’s steelmaking
association Ukrmetalurgprom, steel output had recovered to 30% of capacity in the summer
but then declined again at the end of 2022 after missile strikes hit power infrastructure,
forcing many firms to shut down. Ukrmetalurgprom expect Ukraine's steel demand to grow
to 15 mmt-20 mmt /year after Russia’s war aggression against Ukraine to require a massive
amount of steel for rebuilding (S&P Global, 2022;6s)).
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Endnotes

! Please refer to https://www.oecd.org/economic-outlook and https://www.oecd-
ilibrary.org/sites/4181d61b-en/index.html?itemId=/content/publication/4181d61b-en

2 Please refer to https://www.oecd.org/economic-outlook and https://www.oecd-
ilibrary.org/sites/4181d61b-en/index.html?itemId=/content/publication/4181d61b-en

3

https://www.ecb.europa.eu/stats/policy and exchange rates/key ecb interest rates/html/index.en.
html

4 https://www.ecb.europa.eu/mopo/implement/app/html/index.en.html

3 The first UK Steel Forum was held in London and organised by a group of six steel industry
associations including producers' group UK Steel, the UK-based International Steel Trade
Association ISTA and the European steel distributors' association Eurometal. UK’s crude
steelmakers belong mainly to foreign-based groups: Tata Steel UK (a subsidiary of India’s major
Tata industrial group); British Steel (acquired by China’s Jingye Group in 2020); Liberty Steel,
owned by Sanjeev Gupta’s GFG Alliance; Spanish Celsa Steel, Finnish Outokumpu; and UK
Ministry of Defence-owned Sheffield Forgemasters (Kinch, 2022p)).

® Coals used as PCI typically are weak in coking properties and have high calorific value and are
imported as non-coking coals. Some more suitable coking coals have been used increasingly as a
PCI, as markets looked to replace Russian supply (Forster, 2023 2s)).

7 According to the IEA, in June 2022, the high-calorific value thermal coal market was so tight that
it traded at a higher price than metallurgical coal, which has an even higher calorific value. The IEA
sees this unprecedented phenomenon as a clear indication of the extraordinary situation in coal
markets (IEA, 2022(¢s)).

8 December 2022 was the latest date available at the time of the writing of this report
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RESOLUCION Preliminar del procedimiento administrativo de la investigaciéon antidumping sobre las importaciones de bolas de acero
para molienda originarias de la Republica Popular China, independientemente del pais de procedencia.

Al margen un sello con el Escudo Nacional, que dice: Estados Unidos Mexicanos.- Secretaria de Economia.

RESOLUCION PRELIMINAR DEL PROCEDIMIENTO ADMINISTRATIVO DE LA INVESTIGACION ANTIDUMPING SOBRE LAS
IMPORTACIONES DE BOLAS DE ACERO PARA MOLIENDA ORIGINARIAS DE LA REPUBLICA POPULAR CHINA,
INDEPENDIENTEMENTE DEL PAIS DE PROCEDENCIA

Visto para resolver en la etapa preliminar el expediente administrativo 06/22 radicado en la Unidad de Practicas Comerciales
Internacionales de la Secretaria de Economia (la "Secretaria"), se emite la presente Resolucion de conformidad con los siguientes

RESULTANDOS
A. Solicitud

1. El 29 de abril de 2022 Moly-Cop México, S.A. de C.V. ("Moly-Cop" o la "Solicitante") solicité el inicio del procedimiento
administrativo de investigacion por practicas desleales de comercio internacional, en su modalidad de discriminacién de precios,
sobre las importaciones de bolas de acero para molienda originarias de la Republica Popular China ("China"), independientemente
del pais de procedencia.

B. Inicio de la investigacion

2. El 6 de septiembre de 2022 se publicé en el Diario Oficial de la Federacion (DOF) la Resolucion de inicio de la investigacion
antidumping (la "Resolucién de Inicio"). Se fijé como periodo investigado el comprendido del 1 de enero al 31 de diciembre de 2021,
y como periodo de analisis de dafio el comprendido del 1 de enero de 2019 al 31 de diciembre de 2021.

C. Producto objeto de investigacion
1. Descripcion general

3. El producto objeto de investigacion son las bolas de acero para molienda, utilizadas principalmente en el sector minero,
fabricadas por procesos de conformacion en caliente, con diametros de 1 a 3% pulgadas (bolas chicas y medianas, 0 S-M) y de 4 a
6.25 pulgadas (bolas grandes, o SAG) de acero al carbono, que contengan o no aleaciones. Las bolas de 1 pulgada equivalen a
25.4 milimetros (mm), y las bolas de 6.25 pulgadas equivalen a 158.75 mm.

4. Su nombre genérico es el de bolas de acero para molienda o molino, y comercialmente son conocidas como grinding balls,
bolas de acero, bolas de acero aleadas, bolas de molino, bolas de acero forjadas o bolas de acero sin calibrar.

5. Las bolas de acero inoxidable, alto cromo y las fabricadas mediante el proceso de fundicién no son objeto de investigacion,
ya que su proceso productivo es diferente al que se utiliza para las bolas de acero objeto de investigacion, mediante los procesos
de rolado y forjado, ademas de que las que son objeto de investigacion son de mayor calidad, y si bien podria existir alguna
sustituibilidad en ciertos usos, las bolas de fundicién no son las que se importan y que causan dafo a la rama de produccion
nacional.

2. Caracteristicas

6. Los componentes quimicos de las bolas de acero para molienda son referenciales, mas no limitativos, y sus parametros
minimos y maximos son: carbono (de 0.70% a 1%), manganeso (de 0.60% a 1.02%), fésforo (hasta 0.035%), azufre (hasta
0.040%), silicio (de 0.14% hasta 0.40%), niquel (hasta 0.10%), cromo (de 0.35% hasta 1.05%), molibdeno (de 0.03% hasta 0.15%),
cobre (hasta 60%), vanadio (de 0.005% hasta 0.035%), colombio (de 0.010 hasta 0.035%). Asimismo, las bolas de acero cuentan
con un parametro de dureza superficial con un limite minimo de 55 C y maximo de 65 C.

7. En la etapa de inicio de la investigacion, la Solicitante presentd informacion de los productores chinos ME Elecmetal, Taihong
Group Co., Ltd., ("Taihong Group"), Shandong Jinchi Heavy Industry Joint-Stock Co., Ltd. ("Shandong Jinchi"), e Iraeta Energy
Equipment Co., Ltd. ("lraeta Energy"), obtenida de sus respectivas paginas de Internet, en las cuales se aprecian las
especificaciones técnicas del referido producto.

3. Tratamiento arancelario



8. Durante el periodo analizado el producto objeto de investigacion ingresé al mercado nacional a tr@4t@8 fracciones
arancelarias 7326.11.01, 7326.11.03 y 7326.11.99 de la Tarifa de la Ley de los Impuestos Generales de Importaciéon y de
Exportacion (TIGIE), sin embargo, de conformidad con el "Decreto por el que se expide la Ley de los Impuestos Generales de
Importacion y de Exportacion, y se reforman y adicionan diversas disposiciones de la Ley Aduanera”, publicado en el DOF el 1 de
julio de 2020, se suprimieron las fracciones arancelarias 7326.11.01 y 7326.11.99 a partir del 28 de diciembre de 2020. Se
entenderda por TIGIE, salvo precision en contrario, el instrumento vigente en el periodo analizado o, en su caso, sus
correspondientes modificaciones, conforme a la evolucidon que se describe a continuacion.

9. El 17 de noviembre de 2020 se publicé en el DOF el "Acuerdo por el que se dan a conocer los Numeros de Identificacion
Comercial (NICO) y sus tablas de correlacion”, en virtud del cual se crearon los NICO 01 y 99 para la fraccion arancelaria
7326.11.03 de la TIGIE, siendo relevantes ambos para el producto objeto de investigacion.

10. El 18 de noviembre de 2020 se publicd en el DOF el "Acuerdo por el que se dan a conocer las tablas de correlacion entre las
fracciones arancelarias de la Tarifa de la Ley de los Impuestos Generales de Importacion y de Exportacion (TIGIE) 2012 y 2020" (el
"Acuerdo de correlacion"), donde se indica que los productos clasificados en las fracciones arancelarias 7326.11.01 y 7326.11.99,
vigentes hasta el 27 de diciembre de 2020, pasaron a la fraccion arancelaria 7326.11.03, vigente a partir del 28 de diciembre de
2020.

11. El 7 de junio, 14 de julio y 22 de agosto de 2022 se publicaron en el DOF el "Decreto por el que se expide la Ley de los
Impuestos Generales de Importacion y de Exportacion” ("Decreto que expide la LIGIE 2022"), el "Acuerdo por el que se dan a
conocer las tablas de correlacion entre las fracciones arancelarias de la Tarifa de la Ley de los Impuestos Generales de Importacion
y de Exportacién (TIGIE) 2020-2022" ("Acuerdo de correlacion 2022"), y el "Acuerdo por el que se dan a conocer los Nimeros de
Identificacion Comercial (NICO) y sus tablas de correlacién" ("Acuerdo por el que se dan a conocer los NICO 2022"),
respectivamente, los cuales mantienen la fraccion arancelaria y los NICO sefalados en el punto 9 de la presente Resolucién.

12. El 5 de diciembre de 2022 se publico en el DOF la "Cuarta Resoluciéon de Modificaciones a las Reglas Generales de
Comercio Exterior para 2022", en la que se indica que los sistemas utilizados en las operaciones de comercio exterior se
encuentran listos para operar, por lo que, conforme a los Transitorios Primero del Decreto que expide la LIGIE 2022 y del Acuerdo
por el que se dan a conocer los NICO 2022, éstos se encuentran vigentes a partir del 12 de diciembre de 2022.

13. De acuerdo con lo anterior, el producto objeto de investigacion ingresa al mercado nacional a través de la fracciéon
arancelaria 7326.11.03 de la TIGIE, cuya descripcion es la siguiente:

Codificacién arancelaria Descripcidon
Capitulo 73 Manufacturas de fundicion, hierro o acero
Partida 7326 Las demas manufacturas de hierro o acero.
Subpartida 7326.11 -- Bolas y articulos similares para molinos.
Fraccion 7326.11.03 Bolas y articulos similares para molinos.
NICO 01 Bolas sin calibrar.

NICO 99 Los demas.

Fuente: El Acuerdo de correlacion, Decreto que expide la LIGIE 2022, Acuerdo de correlacion 2022 y Acuerdo por el que
se dan a conocer los NICO 2022.

14. La unidad de medida utilizada en la TIGIE es el kilogramo, mientras que, para las operaciones comerciales es la tonelada.

15. De acuerdo con el "Decreto por el que se modifica la Tarifa de la Ley de los Impuestos Generales de Importaciéon y de
Exportacion”, publicado en el DOF el 15 de agosto de 2023, las importaciones que ingresan a través de la fracciéon arancelaria
7326.11.03 de la TIGIE se encuentran sujetas a un arancel temporal del 25%, a partir del 16 de agosto de 2023, y hasta el 31 de
julio de 2025, de conformidad con el Transitorio Primero de dicho Decreto.

4. Proceso productivo

16. El insumo principal utilizado en la fabricaciéon de bolas de acero para molienda es la barra de acero micro aleada, ademas
de electricidad, gas natural y agua. Las bolas de acero para molienda son fabricadas a través de dos procesos: i) roll former, o
rolado, y ii) de forjado, cuyo insumo principal es la barra de acero redonda laminada en caliente micro aleada. Ambos procesos son
similares, pero difieren en la etapa de conformacion de la bola, en la que se utilizan rodillos o forja, conforme a lo siguiente:

alimentacion de barras: consiste en la alimentacion de barras a un horno de recalentamiento;

calentamiento de la barra: una vez que la barra ha ingresado al horno, se calienta hasta alcanzar una temperatura que permita la
deformacion plastica (de 900 a 1,100 grados centigrados, referencialmente);

conformacion de la bola:



laminado/rolado: la barra se traslada a unos rodillos laminadores que proporcionan la forma esférica, o 0469

forjado: la barra en caliente se traslada a una maquina forjadora o prensa, en la cual se corta la barra y se forja para proporcionar la
forma esférica al material. Dicho proceso dura aproximadamente un minuto.

templado: en tambores de temple con agua se lleva a cabo el templado de la bola;
horno de revenido: la bola producida mediante el proceso de forja alimenta al horno de revenido, y

almacenamiento de bola: finalmente, cuando las bolas salen del horno de revenido, se traspasan a fosas de almacenamiento de
producto terminado.

17. Para sustentar lo anterior, tal y como se sefialé en el punto 18 de la Resolucién de Inicio, la Solicitante presenté informacion
de las paginas de Internet de las empresas productoras chinas Iraeta Grinding Ball, Jinan Huixin Industrial Co., Ltd. y Tangshan
Fengrun Shougang Metallurgy and Building Materials Co., Ltd.

5. Normas

18. No existe normatividad nacional ni internacional especifica respecto del producto objeto de investigacion, no obstante, en el
caso del proceso productivo cada fabricante establece controles de calidad y los parametros a evaluar; para ello, las referencias
habituales son las normas ISO 9000 (Calidad) e ISO 14000 (Medio ambiente).

6. Usos y funciones

19. El producto objeto de investigacion es un medio de trituracién utilizado principalmente por el sector minero en el proceso de
molienda de minerales, con la finalidad de reducir las particulas a niveles que puedan ser utilizados en los siguientes procesos de
extraccion de las partes valiosas. Las bolas de acero para molienda son un elemento primordial de la industria minera, toda vez que
intervienen en la obtencion de minerales puros a través de la etapa intermedia de molienda.

20. La division entre bolas chicas y medianas, o bolas S-M, y bolas grandes, o bolas SAG, se debe a una configuracion del
proceso en el que se utilizan, por lo que la denominacion es puramente nominativa. El proceso de molienda se puede realizar a
través de dos métodos: i) convencional, o molino de bolas, y ii) molienda SAG. La eleccion entre estos dos métodos, que a su vez
determinan el tamafo de bolas a utilizar, depende del nimero de etapas de trituracién; por medio de la molienda SAG se reducen
etapas en el proceso de trituracién. Cuando la roca ha pasado dos o tres etapas, el procedimiento llevado a cabo es el convencional
con bolas S-M, y cuando Unicamente ha pasado por una etapa, el procedimiento es el SAG. En este sentido, las bolas para
molienda se pueden utilizar sélo en molinos convencionales, o una combinacién de molinos (molino SAG mas convencional).

D. Convocatoria y notificaciones

21. Mediante la Resolucion de Inicio, la Secretaria convocé a las importadoras y exportadoras del producto objeto de
investigacion, y a cualquier persona que considerara tener interés juridico en el resultado de la investigacion, para que
comparecieran a presentar los argumentos y las pruebas que estimaran pertinentes.

22. La Secretaria notifico el inicio de la investigacion antidumping a la Solicitante, a las importadoras y exportadoras de las que
tuvo conocimiento y al gobierno de China. Con la notificacion les corrié traslado de la version publica de la solicitud de inicio, de la
respuesta a la prevencion y sus respectivos anexos, asi como de los formularios oficiales de investigacion, con el objeto de que
formularan su defensa.

E. Partes interesadas comparecientes
1. Solicitantes

Moly-Cop México, S.A. de C.V.
Comercio y Administracion No. 16
Col. Copilco Universidad

C.P. 04360, Ciudad de México

2. Importadoras

Proesmma, S.A. de C.V.

Rio Duero No. 31

Col. Cuauhtémoc

C.P. 06500, Ciudad de México

Sociedad Comercial ME Elecmetal, S. de R.L. de C.V.
Martin Mendalde No. 1755 - P.B.

Col. Del Valle Acacias

C.P. 03100, Ciudad de México

3. Exportadoras
Iraeta Energy Equipment Co., Ltd.
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Changshu Longte Grinding Ball Co., Ltd. 0470

Martin Mendalde No. 1755 - P.B.
Col. Del Valle Acacias
C.P. 03100, Ciudad de México

Oriental Casting and Forging Co., Ltd.
Shandong Shengye Grinding Ball Co., Ltd.
Bosque de Cipreses Sur No. 51

Col. Bosques de las Lomas

C.P. 11700, Ciudad de México

F. Primer periodo de ofrecimiento de pruebas

23. La Secretaria otorgd, a solicitud de las partes, prérrogas de quince dias a Changshu Longte Grinding Ball Co., Ltd.
("Changshu Longte"), Iraeta Energy, Oriental Casting and Forging Co., Ltd. ("Oriental Casting"), Proesmma, S.A. de C.V.
("Proesmma"), Shandong Shengye Grinding Ball Co., Ltd. ("Shandong Shengye") y a Sociedad Comercial ME Elecmetal México S.
de R.L de C.V. ("ME Elecmetal México"), asi como la China Chamber of Commerce for Import and Export of Machinery and
Electronic Products (la "Camara China"), para que presentaran su respuesta al formulario oficial, asi como los argumentos vy las
pruebas que a su derecho conviniera en la presente investigacion.

24. A solicitud de Changshu Longte, Iraeta Energy, la Camara China, asi como Oriental Casting y Shandong Shengye se les
otorgaron 8 y 15 dias adicionales de prérroga, unicamente para presentar los documentos que acreditaran su legal existencia, asi
como la personalidad juridica de su representante legal.

25. El 8 de noviembre de 2022 Changshu Longte, Iraeta Energy, Oriental Casting, Proesmma, Shandong Shengye y ME
Elecmetal México, presentaron su respuesta al formulario oficial, asi como los argumentos y pruebas que a su derecho convino, las
cuales constan en el expediente administrativo de referencia y fueron considerados para la emision de la presente Resolucion. Si
bien la Camara China presentd los argumentos y las pruebas que a su derecho convino en la presente investigacion, no fueron
tomados en cuenta, de conformidad con lo sefialado en el punto 52 de la presente Resolucion.

G. Réplicas

26. La Secretaria otorgé prorroga de cinco dias a solicitud de Moly-Cop, para que presentara sus réplicas y contra
argumentaciones a la informacion presentada por sus contrapartes.

27. El 28 de noviembre de 2022, la Solicitante presentd sus réplicas y contra argumentaciones a la informacién presentada por
sus contrapartes en el presente procedimiento, las cuales constan en el expediente administrativo del caso y fueron consideradas
para la emision de la presente Resolucion.

H. Requerimientos de informacion
1. Prérrogas

28. La Secretaria otorgd a solicitud de ME Elecmetal México, Proesmma y Moly-Cop, una prérroga de cinco dias, y de diez dias
a solicitud de Oriental Casting, Shandong Shengye, Changshu Longte, ME Elecmetal México e Iraeta Energy, para que presentaran
su respuesta a los requerimientos de informacién que formuld la Secretaria. Los plazos vencieron el 20 y 27 de enero de 2023,
respectivamente. Asimismo, la Secretaria otorgd prérrogas de 5 y 10 dias a Cipria Mineralia, S. de R.L. de C.V. ("Cipria Mineralia") y
Mexichem Fluor, S.A. de C.V. ("Mexichem Fluor"), respectivamente, para que presentaran la informacion requerida por la
Secretaria.

2. Partes interesadas
a. Solicitante

29. El 20 de enero de 2023, Moly-Cop respondié al requerimiento de informacién que la Secretaria le formulo el 16 de diciembre
de 2022 para que, corrigiera diversos aspectos de forma y explicara su capacidad para fabricar bolas mayores a 5.5 pulgadas; el
impacto en la similitud de producto, por diferencias en la composiciéon quimica, asi como por el contenido de fosforo y azufre, en las
bolas de acero que produce y en las bolas de acero importadas de China; cdmo obtuvo los niveles de fosforo y azufre en las bolas
que produce; indicara si existen diferencias de rendimiento en el uso por parte de la industria minera de las bolas de acero que
produce y las bolas de acero importadas de China; proporcionara sus ventas al mercado interno por cliente en volumen y valor en el
periodo analizado; explicara por qué considera que las importaciones de bolas de acero originarias de los Estados Unidos de
América ("Estados Unidos") no serian la causa de dafio a la rama de produccién nacional; por qué no consideré gastos de venta en
el estado de costos; qué conceptos considerd en los rubros "materia prima”, "mano de obra" y "gastos indirectos de fabricacion"
respecto de los costos unitarios del producto similar de fabricaciéon nacional, y explicara la razén de no incluir informacién en los
gastos de operacion relativos a ventas y administracion.

b. Importadoras

30. El 20 de enero de 2023, Proesmma respondié al requerimiento de informacion que la Secretaria le formulé el 16 de
diciembre de 2022 para que, corrigiera diversos aspectos de forma y aplicara el tipo de cambio correspondiente a la fecha de sus



operaciones de importacion; presentara un diagrama de flujo con los canales de distribuciéon a través dOAJaﬂs llegan las
importaciones del producto objeto de investigacion a México; explicara con base en qué se determinan los precios de venta entre su
empresa y las empresas chinas a las que les compré el producto objeto de investigacion y aclarara si celebrd contratos o acuerdos
con alguna de ellas; explicara como esta conformado el unico cédigo de producto que proporciond e indicara qué caracteristicas del
producto objeto de investigacion se reflejan en él; proporcionara elementos de su sistema contable que permitieran apreciar las
caracteristicas empleadas en la conformacién del cédigo de producto; aclarara las diferencias reportadas en el valor y volumen de
las importaciones del producto objeto de investigacion que reportd, proporcionara diversos pedimentos y facturas, e indicara para
cada transaccion reportada, si el producto importado corresponde a producto objeto de investigacion.

31. El 27 de enero de 2023, ME Elecmetal México respondié al requerimiento de informacion que la Secretaria le formulé el 16
de diciembre de 2022 para que, corrigiera diversos aspectos de forma y aplicara el tipo de cambio correspondiente a la fecha de
sus operaciones de importacion; aclarara el proceso de distribucion y facturacion para cada uno de sus proveedores y explicara su
relacion con cada uno de ellos; indicara como afecta, de conformidad con los términos de venta, el cambio de puerto en los montos
erogados por concepto de seguro y flete, entre otros; explicara la configuracién de su cédigo de producto en su sistema SAP e
identificara los codigos de producto de su sistema SAP, con la descripciéon de sus importaciones a México; proporcionara elementos
de su sistema contable donde sea verificable el registro de los cddigos de producto; presentara el soporte documental de sus
compras de producto investigado; explicara la metodologia utilizada y proporcionara el soporte documental de los ajustes por el
concepto de flete y seguro; explicara la metodologia para realizar la trazabilidad del producto investigado, desde la compra y hasta
la venta al primer cliente no relacionado; presentara el soporte documental de diversas operaciones sobre la venta del producto
investigado; detallara la metodologia utilizada para obtener el margen de utilidad en el precio de exportaciéon reconstruido;
presentara las facturas de los fletes de sus ventas y las vinculara con la documentaciéon anexa de importacion; explicara la
metodologia que utilizé para realizar el ajuste por el concepto de gastos generales de venta y administracion; la composicién del
concepto otros ajustes en las ventas al primer cliente no relacionado y proporcionara su metodologia de calculo; presentara las
facturas de los fletes por concepto de gastos de transporte, desde la frontera o aduana hasta el almacén del importador relacionado
y las vinculara con la documentaciéon anexa de importacion; presentara las facturas o pdlizas de seguro por concepto de seguro,
desde la frontera o aduana hasta el almacén del importador relacionado; proporcionara el soporte documental correspondiente a los
ajustes por "gastos de aduanas, maniobras, honorarios de agente aduanero y otros", y explicara la metodologia utilizada en el
célculo de rotacion de inventarios.

32. El 24 de febrero de 2023, ME Elecmetal México respondié al requerimiento de informacién que la Secretaria le formulo el 14
de febrero de 2023 para que, aclara diversos puntos de su respuesta al requerimiento de informacién sefalado en el punto anterior;
proporcionara el tipo de cambio que utilizé en la informacidén que proporciond; aclarara si se encuentra vinculada o no a un
proveedor extranjero; presentara las facturas que generan sus proveedores a ME Elecmetal México y actualizara sus calculos del
precio de exportacion y ajustes; realizara la vinculacion de dichos calculos con informacién proporcionada para el calculo del precio
de exportacion reconstruido y sus ajustes; proporcionara el soporte documental de dichas transacciones; proporcionara el soporte
documental y la metodologia de calculo para llevar el precio de exportacién a nivel ex fabrica, tanto de las operaciones con su
proveedor extranjero, como de sus proveedores vinculados; explicara la metodologia de calculo y férmulas utilizadas para todas las
deducciones reportadas en el calculo del precio de exportacion reconstruido y vinculara cada cifra con su soporte documental.

c. Exportadoras

33. El 27 de enero de 2023, Changshu Longte respondié al requerimiento de informaciéon que la Secretaria le formul6 el 16 de
diciembre de 2022 para que corrigiera diversos aspectos de forma y aplicara el tipo de cambio de la fecha en la cual se efectud
cada transaccion que reportd; proporcionara el acuerdo de maquila con su empresa relacionada, asi como las facturas que
respalden la maquila de los codigos de productos exportados a México; acreditara que mantiene la propiedad sobre las bolas
producidas; conciliara los datos reportados de sus operaciones de exportacion a México; reportara sus ventas totales y conciliara la
informacién otorgada en sus estados financieros para el periodo investigado; soportara sus exportaciones a México efectuadas a
todos sus clientes; aclarara coémo interviene en el proceso de distribucion y facturacion, su cliente relacionado en México; si su
empresa afiliada realiza ventas a terceros paises y a México para su empresa conjunta; como determina los precios de venta entre
su empresa y las empresas vinculadas a las que le vendié la mercancia investigada y estas al cliente final; sefialara el margen de
comercializacion que obtienen en las cadenas de distribucién y como se registran contablemente; demostrara que los codigos de
producto exportados a México, los de venta en el mercado interno y los destinados a terceros paises se registran en su sistema
contable; indicara como impacta el método de produccion, didmetro y grado de acero en los costos y precios de venta;
correlacionara los cédigos de producto exportados a México con los similares vendidos en su mercado interno; explicara por qué
incluyé ventas de exportacion a México en la base de datos de terceros mercados, que no fueron incluidas en la base de datos de
precio de exportacion a México; proporcionara el soporte documental de las transacciones realizadas por cada uno de sus clientes
relacionados, asi como las facturas de sus ventas a México; proporcionara el soporte documental y la metodologia de calculo de la
tasa de interés de crédito; presentara los ajustes correspondientes y calculara el precio de exportacién ajustado para cada codigo
de producto exportado a México; presentara el soporte documental de la tasa de interés para el concepto de crédito; proporcionara
el soporte documental de algunas cuentas y explicara en que consiste la unidad flete negociado y los elementos que lo conforman;
explicara el significado de cada concepto de precios de transferencia y la metodologia de calculo de sus cifras; proporcionara la
estructura porcentual de sus costos de produccién para fabricar una tonelada de bolas de acero; acreditara que sus costos de
produccién se calculan sobre la base de sus registros contables, que sus registros estan de conformidad con los principios de



contabilidad generalmente aceptados del pais exportador y que reflejan razonablemente los costos asoci@14a7a2roduccién y
venta del producto considerado; explicara a qué se refiere el concepto GASINFA y el significado de cada uno de los conceptos que
lo conforman; aportara una factura de compra de la barra de acero, efectuada en cada mes del periodo investigado; explicara la
metodologia de calculo de cada uno de los componentes del costo total de produccion; explicara las cifras de produccion
reportadas; proporcionara el soporte documental y una explicacion de la metodologia de calculo de la utilidad; proporcionara una
explicacion de su sistema contable y de costos, asi como la metodologia que siguié para integrar las ventas; explicara los
procedimientos utilizados para conciliar la informacién presentada con sus registros contables, su sistema de costos y el registro de
las operaciones en que se involucra al producto investigado; proporcionara su estructura corporativa, y calculara el margen de
discriminacion de precios considerando los tipos de la mercancia.

34. El 27 de enero de 2023, Iraeta Energy respondié al requerimiento de informacién que la Secretaria le formuld el 16 de
diciembre de 2022, para que corrigiera diversos aspectos de forma y aplicara, tanto a las ventas de exportacion a México como a
sus ventas internas, el tipo de cambio correspondiente a la fecha en que se efectio cada transaccion; proporcionara su estructura
corporativa; explicara como se determinan sus precios de venta con las empresas a las que le vendié el producto objeto de
investigacion y aclarara si celebrd algun contrato o acuerdo con alguna entidad; proporcionara elementos de su sistema contable
que permitan identificar las caracteristicas que emplea en la conformacion de los codigos de producto; explicara la diferencia que
existe entre el monto del valor registrado en una factura y el monto registrado en diverso soporte documental; sustentara las cifras
utilizadas para el calculo de los gastos de crédito; describiera cada uno de los gastos en que incurre desde que el producto objeto
de investigacion sale de la fabrica a México; la metodologia empleada en cada uno de los ajustes propuestos; proporcionara
facturas correspondientes al cédigo de producto por el que se realizaron ventas al mercado doméstico; explicara la metodologia
empleada en el calculo de cada uno de los ajustes propuestos y explicara las tarifas de flete aplicables de acuerdo con el destino
final de la mercancia; proporcionara el soporte documental de las cifras relativas a los conceptos gastos SGA y costos totales de
produccion, y calculo de valor normal para cada codigo de producto; explicara la metodologia de calculo de los conceptos
materiales y componentes directos, y explicara el factor incluido en la férmula de célculo; la discrepancia entre sus afirmaciones: "el
valor normal se calculara sobre la base del valor normal reconstruido" y "los precios internos de Iraeta Energy deben ser utilizados
para determinar el valor normal en la presente investigacion"; proporcionara su estructura de costos de produccion para fabricar un
kilo de bolas de acero para molienda, asi como el soporte documental de los registros de dichos materiales en su sistema contable
en el periodo investigado; proporcionara los costos de la materia prima para cada mes del periodo investigado, los precios, asi
como los términos y condiciones de venta en el mercado interno chino de la barra de acero redonda laminada en caliente micro
aleada y/o de la chatarra, asi como para el precio de importacion, los paises de los que importa la materia prima, y los niveles de
comercio; acreditara que los costos de produccion se calculan sobre la base de sus registros contables, y que estos registros estan
en conformidad con los principios de contabilidad generalmente aceptados del pais exportador; explicara la metodologia de calculo
de cada uno de los componentes del costo de produccion; conciliara y vinculara los costos de produccidon con las cuentas y
subcuentas contables y sus estados financieros; proporcionara elementos del sistema contable que demostraran que los costos de
produccién corresponden a la totalidad de los cédigos de producto del producto objeto de investigacion; proporcionara el soporte
documental de cada una de las cifras reportadas para el calculo de la utilidad, y explicara a qué se refieren los conceptos de
ingreso por explotacion y beneficio; explicara la metodologia para integrar la informacion referente a las ventas, sus provisiones
contables y de los costos de produccion; explicara la informacion utilizada para reportar la informacion financiera en el calculo del
precio de exportacion, ventas, costos de produccion y margen de dumping y, a su vez, los procedimientos utilizados para conciliar la
informacion reportada en dichos calculos; explicara su sistema de costos, y el registro de operaciones en que esta involucrado el
producto objeto de investigacion, y calculara un margen de discriminacion de precios.

35. El 27 de enero de 2023, Oriental Casting respondié al requerimiento de informacién que la Secretaria le formul6 el 16 de
diciembre de 2022, para que corrigiera diversos aspectos de forma; explicara cada una de las lineas del proceso productivo y
detallara para cada etapa, los materiales que incorpora; proporcionara la estructura de costos de produccién para fabricar una
tonelada de bolas de acero para molienda y sefalara las materias primas utilizadas para la produccion del producto objeto de
investigacion; explicara la unidad de medida que utiliza en su sistema de costos y en su sistema de ventas; sefialara la unidad de
medida que emplea en su sistema de ventas; presentara las facturas comerciales de sus operaciones de exportacion a México;
explicara a qué se refiere el concepto valor factura de IVA-CNY, relacionara la informacion con las facturas de exportacion, y cémo
afecta al precio de la mercancia; explicara por qué existen diferencias entre la informacion relacionada a la asignacién de los gastos
por manejo de mercancia, gastos por flete interno y gastos de embalaje, y el volumen de exportacion y ventas nacionales, asi como
el volumen exportacion; proporcionara elementos de su sistema contable que sustenten que la asignacion de sus ajustes proceden
de su sistema contable; explicara a que se refieren los gastos auxiliares, gastos portuarios y gastos de aduana, incluidos en el
ajuste por concepto de gastos por manejo de mercancia; presentara el soporte documental que acredite el tipo de cambio
proporcionado en sus ajustes; aclarara la definicion correcta del ajuste por concepto de cargo bancario, asi como la metodologia de
calculo; acreditara que los costos de produccion se calculan sobre la base de los registros contables, y que estos se basan en los
principios de contabilidad generalmente aceptados del pais exportador, asi como que reflejan razonablemente los costos asociados
a la produccion y venta del producto considerado; proporcionara para cada mes del periodo investigado, los precios en el mercado
interno chino y precios de importacion de la barra de acero redonda laminada en caliente micro aleada; explicara la metodologia de
calculo de cada componente del costo total de produccion; conciliara y vinculara los costos de produccion con sus cuentas y
subcuentas contables, asi como con los estados financieros; proporcionara elementos de su sistema contable que demuestren que
los costos de produccion corresponden a la totalidad de los codigos de producto del producto objeto de investigacion; asignara los



gastos de venta, generales y administrativos tomando como base el costo de ventas; explicara la metc@4i7@célculo del
margen de utilidad y calculara un margen de discriminacion de precios considerando los tipos de producto.

36. El 2 de febrero de 2023, Oriental Casting respondio al requerimiento de informacién que la Secretaria le formuld para que
corrigiera diversos aspectos de forma.

37. El 23 de febrero de 2023, Oriental Casting respondié al requerimiento de informacion que la Secretaria le formulé el 14 de
febrero de 2023 para que, aclara diversos aspectos de su respuesta al requerimiento sefialado en el punto 35 de la presente
Resolucion; explicara por qué existe diferencia entre el costo de produccion proporcionado en las cifras relativas a la estructura
porcentual de costos para fabricar una tonelada de bolas de acero para molienda y en la cuenta de costos de produccion de
balance del periodo investigado, y en el calculo de costos de produccion; proporcionara el soporte documental de los gastos de
venta y administracion, financieros y de investigacion y desarrollo; explicara la metodologia de calculo para obtener las cifras
reportadas en el modelo de estructura porcentual del costo de produccion, tanto de los costos de produccién como de los gastos
generales; presentara una explicaciéon sobre la informacion reportada en el libro mayor de Oriental Casting; explicara por qué en los
volumenes de exportacion y de ventas nacionales incluyé tanto producto objeto de investigacién como no investigado e indicara a
qué productos se refiere el producto no investigado; explicara como obtuvo las cifras de ajuste por concepto de cargo bancario;
proporcionara el soporte documental de los principios de contabilidad generalmente aceptados (PCGA) chinos para pequenas
empresas; explicara a qué se debe la diferencia de cifras entre la informacion reportada en la cantidad total producida en la unidad
en que se realizd la produccion y la reportada en la cantidad en toneladas de la informacion relacionada con los costos del
produccion del producto objeto de investigacion, y explicara la razon por la que no consiguié estimar la asignacion de los gastos de
venta, gastos de gestion, gastos de |+D, y gastos financieros, sobre la base del costo de ventas.

38. El 24 de febrero de 2023, Changshu Longte respondié al requerimiento de informacion que la Secretaria le formulé el 14 de
febrero de 2023 para que, aclara diversos aspectos de su respuesta al requerimiento sefialado en el punto 33 de la presente
Resolucion; demostrara que la tarifa de procesamiento reportada refleja los costos asociados a la produccion; proporcionara el
soporte documental que acreditara el costo de un contenedor y acreditara los montos relacionados con los conceptos de
documentos de pedimento aduanal, recogida de contenedores, otros y tarifa anticipada, correspondientes a los gastos portuarios.

39. El 24 de febrero de 2023, Iraeta Energy respondié al requerimiento de informacion que la Secretaria le formuld el 14 de
febrero de 2023 para que, aclara diversos puntos de su respuesta al requerimiento sefialado en el punto 34 de la presente
Resolucion; corrigiera y presentara la estructura corporativa de su empresa; respecto al ajuste por concepto de flete interno
especificara la ubicacion de la cantidad transportada a un cliente; proporcionara las formulas de calculo utilizadas para obtener las
cifras relacionadas con las cuentas de gastos de venta, generales, administrativos y la tasa de utilidad, y explicara la metodologia
del factor que incluyo respecto al concepto de materiales y componentes directos, de los costos de producciéon que proporciond.

3. No partes

40. El 16 de diciembre de 2022 y 27 de enero de 2023, la Secretaria requirié a las empresas Aranzazu Holding, S.A. de C.V,,
Beneficiadora La Paz, S.A. de C.V., Beneficiadora de Metalicos, S.A. de C.V. ("Beneficiadora de Metalicos"), Bl Metals México, S.
de R.L. de C.V. ("Bl Metals"), Buenavista del Cobre, S.A. de C.V. ("Buenavista del Cobre"), Grava y Arena del Salto, S.A. de C.V.,
Industrial Minera México, S. A. de C.V. ("Industrial Minera México"), Mina Real México, S.A. de C.V., Minera Dos Sefores, S.A. de
C.V., Minera Pefiasquito, S.A. de C.V., Minera San Francisco del Oro, S.A. de C.V., Operadora de Minas e Instalaciones Mineras,
S.A. de C.V. ("Operadora de Minas"), y a Agnico Eagle México, S.A. de C.V., asi como a Ocampo Mining, S.A. de C.V,, Cales de
Tepeyahualco, S.A., Compaiia Minera La Llamarada, S.A. de C.V., Coysen, S.A. de C.V. ("Coysen"), Disefio Artistico y Ensamble,
S.A. de C.V., Grupo Calidra, S.A. de C.V. ("Grupo Calidra"), Mexichem Fluor, S.A. de C.V. ("Mexichem Fluor"), Minera Capela, S.A.
de C.V. ("Minera Capela"), Minera Cimarron, S.A. de C.V. ("Minera Cimarrén"), Minera Mexicana La Ciénega, S.A. de C.V. ("Minera
Mexicana La Ciénega"), Minera Saucito, S.A. de C.V. ("Minera Saucito") y San Juana, S.A. de C.V. ("San Juana"), respectivamente,
para que sefialaran si durante el periodo analizado adquirieron bolas de acero para molienda originarias de China y/o de fabricacion
nacional, indicaran los diametros en pulgadas y sefialaran el nombre del proveedor; indicaran si en sus procesos utilizan bolas de
acero para molienda de distintos didmetros, precisaran los diametros utilizados y explicaran como se utilizan; explicaran si en sus
procesos es posible intercambiar bolas de acero para molienda de distintos diametros y si han utilizado indistintamente bolas de
acero para molienda de fabricacién nacional y originarias de China, y explicaran cual es el impacto en el rendimiento y/o
productividad de sus procesos, considerando el uso de ambos productos. Los plazos vencieron el 13 de enero y 13 de febrero de
2023, respectivamente.

|. Otras comparecencias

41. El 29 de septiembre de 2022, comparecioé Minera Metalurgica del Boleo, S.A.P.Il. de C.V., para manifestar su decision de no
participar en la presente investigacion.

42. El 10, 14 y 17 de octubre de 2022, comparecieron Operadora de Minas, Operadora de Minas Nacozari, S.A. de C.V,,
Industrial Minera México, S.A. de C.V., JDS Minera México, S.A. de C.V. y XZB México, S.A. de C.V. ("XZB México"), para
manifestar que no importaron bolas de acero para molienda originarias de China.

43. El 13 y 14 de octubre de 2022, comparecieron Suprasteel Worldwide, S.L. y Proveedora de Rieles y Durmientes Mexicanos,
S.A. de C.V., manifestaron que las bolas que importan provienen de un exportador que participara en la presente investigacion vy,
por ello, no cuentan con informacién adicional; por lo tanto, no participaran en la presente investigacion.



44. El 8 de noviembre de 2022, comparecié la Camara China para presentar los argumentos y prue@4¥4.su derecho
convino. El 16 de noviembre de 2022 comparecié para responder al requerimiento de informacion formulado por la Secretaria.
Comparecencias que no fueron consideradas, de conformidad con lo sefialado en el punto 52 de la presente Resolucion.

45, El 27 de enero de 2023, Shandong Shengye comparecio para presentar la respuesta al requerimiento de informacion que la
Secretaria le formulé el 16 de diciembre de 2022. Comparecencia que no fue tomada en cuenta, de conformidad con lo sefialado en
el punto 51 de la presente Resolucion.

46. El 30 de enero, 3 y 22 de febrero de 2023, Shandong Shengye comparecié para presentar diversos alcances a su escrito de
respuesta al requerimiento de informacion que la Secretaria le formul6 el 16 de diciembre de 2022. Conforme a lo descrito en el
punto 51 de la presente Resolucion, la Secretaria confirmé su determinacion de no tomar en cuenta la informacion a que se refiere
el punto anterior.

CONSIDERANDOS
A. Competencia

47. La Secretaria es competente para emitir la presente Resolucion conforme a lo dispuesto en los articulos 16 y 34 fracciones
V y XXXIII de la Ley Organica de la Administracion Publica Federal; 1, 2 apartado A, fraccioén Il, numeral 7, y 19 fracciones | y IV del
Reglamento Interior de la Secretaria de Economia; 7.5, 9.1 y 12.2 del Acuerdo relativo a la Aplicacion del Articulo VI del Acuerdo
General sobre Aranceles Aduaneros y Comercio de 1994 (Acuerdo Antidumping), 50. fraccion VII y 57 fraccion Il de la Ley de
Comercio Exterior (LCE) y 80 y 82 fraccion | del Reglamento de la Ley de Comercio Exterior (RLCE).

B. Legislacion aplicable

48. Para efectos de este procedimiento son aplicables el Acuerdo Antidumping, la LCE, el RLCE, el Cddigo Fiscal de la
Federacion (CFF) y el Coédigo Federal de Procedimientos Civiles, estos dos ultimos de aplicacion supletoria, asi como la Ley
Federal de Procedimiento Contencioso Administrativo (LFPCA) aplicada supletoriamente, de conformidad con el articulo Segundo
Transitorio del Decreto por el que se expide la LFPCA.

C. Proteccion de la informacién confidencial

49. La Secretaria no puede revelar publicamente la informacién confidencial que las partes interesadas le presentaron, ni la
informacioén confidencial que ella misma se allegd, de conformidad con los articulos 6.5 del Acuerdo Antidumping, 80 de la LCE y
152 y 158 del RLCE. No obstante, las partes interesadas podran obtener el acceso a la informacidn confidencial, siempre y cuando
satisfagan los requisitos establecidos en los articulos 159 y 160 del RLCE.

D. Derecho de defensa y debido proceso

50. Las partes interesadas tuvieron amplia oportunidad para presentar toda clase de argumentos, excepciones y defensas, asi
como las pruebas para sustentarlos, de conformidad con el Acuerdo Antidumping, la LCE y el RLCE. La Secretaria las valoré con
sujecion a las formalidades esenciales del procedimiento administrativo.

E. Informacién no aceptada

51. Mediante oficio UPCI.416.23.0112 del 31 de enero de 2023, se le notific6 a Shandong Shengye, la determinacién de tener
por no presentada su respuesta al requerimiento de informacion sefialado en el punto 45 de la presente Resolucién, por carecer de
firma autoégrafa de la promovente, oficio que se tiene por reproducido como si a la letra se insertara en la presente Resolucion.

52. Mediante oficio UPCI.416.23.0345 del 11 de septiembre de 2023, se le notificd a la Camara China, la determinacion de tener
por no presentadas sus comparecencias a que se refiere el punto 44 de la presente Resolucion, toda vez que no acredité su interés
juridico para participar en la presente investigacion, oficio que se tiene por reproducido como si a la letra se insertara en la presente
Resolucién.

F. Respuesta a ciertos argumentos de las partes
1. Situacion especial de mercado

53. La Solicitante expuso que las exportadoras afirman que las argumentaciones acerca de los temas de China como una
economia que no es de mercado y la existencia de una situacién especial de mercado son "improcedentes e injustificadas” y que, al
iniciarse la investigacion bajo la via usual de tratar al pais investigado como una economia de mercado, dichos temas no forman
parte de la litis y deben tomarse como un punto de derecho cerrado.

54. Senalo que los exportadores pretenden crear controversia, pero al mismo tiempo, al mezclar argumentos diferentes, tratan
de cerrar apresuradamente temas subyacentes que siguen abiertos, asimismo, agrego que, para efectos de este procedimiento, ha
decidido no abundar en el tema de China como una economia de no mercado.

55. Moly-Cop apunté que la informacion disponible claramente establece que las empresas comparecientes se abastecen de
barras de acero de fabricacién local. A su vez los fabricantes de barras de acero son empresas que se distinguen por sus practicas
de dumping de tal suerte que, como empresas y como sector, han sido repetidamente calificadas como industrias que operan en
una economia de no mercado. Estas empresas proveedoras, que son fundamentalmente empresas estatales, entre otras



distorsiones, gozan de amplios subsidios y apoyos gubernamentales, lo cual las coloca en una situacion a@@?e@ ventajosa.
Asimismo, el costo de la barra de acero es el componente abrumadoramente mayoritario del costo de fabricacion de las bolas de
acero, por lo que las empresas que la producen, se benefician del suministro de materias primas que fabrican empresas
subsidiadas repetidamente calificadas como pertenecientes a una economia de no mercado. Agregé que, la proveeduria por parte
de empresas que operan con fuertes distorsiones de mercado, es un elemento fundamental para establecer que existe una
situacién especial de mercado.

56. Concluyod que se justifica determinar la existencia de una situacion especial de mercado de naturaleza tal, que no permite
una comparabilidad adecuada de precios. Como consecuencia:

deben desestimarse los precios internos, y
deben ajustarse los costos para que el material directo utilizado para producir bolas de acero realmente refleje precios de mercado.

57. Al respecto, la Secretaria reitera el pronunciamiento que expuso en el punto 50 de la Resolucién de Inicio, en el sentido de
que la Solicitante no proporcioné pruebas que sustenten sus afirmaciones respecto de que existe una situacion especial de mercado
en la produccién del producto objeto de investigacion.

58. Asimismo, advierte que, para el inicio de la investigacion, Moly-Cop presenté informacion intentando aproximar los costos de
produccién de la mercancia investigada en China, incluido el precio de la barra de acero, de ello dan cuenta los puntos 66 y 67 de
la Resolucién de Inicio, en los que se sefiala que la Solicitante manifesté la dificultad para obtener los precios a que los productores
de la mercancia investigada en China compran la barra de acero en su mercado interno, por tratarse de informacién que no se
encuentra a su alcance, por lo que justificé que la informacion que aporté refleja fielmente el precio de ese insumo en dicho pais.

59. En suma, la Solicitante expuso argumentos, sin presentar pruebas que los sustenten, con la finalidad de que la Secretaria
evaluara el uso de una metodologia que no se base en una comparacioén estricta con los precios internos o los costos en China,
para el calculo del valor normal, aun cuando en su solicitud de inicio de investigacion ella misma propuso utilizar los precios y
costos en el mercado interno de China a fin de fundamentar la presuncion de la existencia de la practica desleal. En consecuencia,
la Secretaria considera valido, para la presente investigacion, analizar la informacién de precios y costos de produccion
relacionados con el producto objeto de investigacion en China, aportada por las empresas exportadoras comparecientes.

G. Andlisis de discriminacion de precios

60. En esta etapa del procedimiento comparecieron las empresas productoras exportadoras Iraeta Energy, Oriental Casting,
Changshu Longte, Shandong Shengye, asi como las empresas importadoras ME Elecmetal México, y Proesmma.

1. Precio de exportacion
a. Iraeta Energy

61. Para el calculo del precio de exportacion Iraeta Energy proporciono la venta de exportacion de un cédigo de producto de
bolas de acero para molienda a México realizada durante el periodo investigado. Sefalé que, en su sistema financiero, los
productos se registran en la unidad de codigo de material, el cual consta de tres elementos: método de produccién, grado de acero
y diametro, y que a partir de ese codigo de produccion obtiene el cédigo de producto.

62. Indicé que, tanto los productos objeto de investigacion vendidos en el mercado interno como los exportados a México,
adoptan el mismo sistema de cédigos de materiales, por lo que el producto objeto de investigacion vendido en el mercado interno y
el producto objeto de investigacion exportado a México, que estan sujetos al mismo cédigo de material, son productos idénticos.

63. Para dar evidencia de lo anterior, Iraeta Energy presenté una captura de pantalla con la hoja de costos de produccion
extraida de su sistema financiero, que muestra el tipo de producto, grado de acero y diametro real de cada cédigo de material.

64. Proporcion6 una base de datos con una operacion de exportacion del producto investigado a México, durante el periodo
investigado, para un sélo cédigo de producto, adjuntando como respaldo documental: factura, orden de compra, lista de empaque,
hoja de banco, nota de débito y factura de Impuesto al Valor Agregado (IVA). Afirmoé que el precio es neto de descuentos,
reembolsos y bonificaciones como lo dispone el articulo 51 del RLCE.

65. La Secretaria identifico diferencias entre el monto del valor de la factura y el monto registrado en la hoja de banco
presentados, por lo que le solicité que explicara a qué se debian dichas diferencias y cémo afecta el precio final de la mercancia.
Iraeta Energy sefialé que dicha diferencia se debia a gastos bancarios.

66. La Secretaria acepto6 la informacion y calcul6 el precio de exportacion para un codigo de producto exportado a México.
i. Ajustes al precio de exportacion

67. La empresa propuso ajustar el precio de exportacion por términos y condiciones de venta, especificamente por crédito,
gastos de manipulacion, flete maritimo, y gastos bancarios.

68. Como respaldo documental de los ajustes proporcionados adjuntd: nota de débito donde se incluyen los conceptos por
cargos portuarios, flete interno, seguro maritimo, tarifa de transmisién, sobrecargo de liberacion por télex y gastos de estiba.
Asimismo, incluyo la factura por flete maritimo.



1) Crédito 0476

69. Sefald que el pago de la mercancia esta sujeto a crédito, el cual fue calculado a partir de la diferencia de dias entre la fecha
de envio y la fecha de pago de cada factura, y el valor de la factura.

70. Iraeta Energy tomé la tasa de interés promedio ponderada de sus préstamos a corto plazo durante el periodo investigado
para calcular el cargo por crédito, proporcion6 una tabla con el célculo de la misma.

71. La Secretaria le solicité el soporte documental que avalara cada una de las cifras aportadas en el calculo del ajuste.

72. En su respuesta, Iraeta Energy proporciono copias de sus contratos de solicitud de préstamos, capturas de pantalla de su
balance de comprobacion, asi como la explicacién detallada de la metodologia que siguio.

2) Gastos de manipulacién

73. lraeta Energy senalé que es una tarifa de manejo cobrada por el agente de carga, quien organiza todos los tramites
relacionados con la exportacion. Adicioné que cubre todos los gastos incurridos entre la fabrica y el puerto, incluidos los cargos
portuarios y el flete interior, los cargos aduaneros, la tarifa de transmision, el seguro maritimo, el recargo de liberacion de télex y los
cargos de estiba. En la nota de débito a que hace referencia el punto 68 de la presente Resolucion se desglosa el monto por cada
uno de los conceptos sefialados.

3) Flete maritimo

74. Iraeta Energy explicé que el flete maritimo es la tarifa de transporte de mercancias por mar. Presentd la factura de flete
maritimo relacionada con la venta de exportacion.

4) Cargo bancario

75. Iraeta Energy senal6 que este gasto es una comision que los bancos cobran por la prestacion de un servicio y se deducira
cuando Iraeta Energy recoja el pago de su cliente. La diferencia entre el valor de la factura y el importe en el recibo bancario es el
cargo bancario. Para dar respaldo a lo anterior, presento una hoja de banco a nombre de su cliente.

ii. Determinacion

76. De conformidad con los articulos 2.4 del Acuerdo Antidumping, 36 de la LCE, y 53 y 54 del RLCE, la Secretaria acepto
ajustar el precio de exportacion por gastos de manipulacion, flete maritimo, seguro maritimo, gastos de crédito y gastos bancarios a
partir de la informacién y pruebas aportadas por la empresa; sin embargo, en el caso del ajuste por crédito, la Secretaria consideré
la diferencia de dias entre la fecha de pago y la fecha de la factura por considerar que esta ultima corresponde a la fecha de venta.

b. Oriental Casting

77. Para el calculo del precio de exportacion Oriental Casting proporciono las ventas de exportacion de 7 codigos de producto
de bolas de acero para molienda a México realizadas durante el periodo investigado. La clasificacion por cédigo de producto la
realiza a partir del diametro. Agregé que el producto cumple con las especificaciones de la descripcion de la mercancia investigada.
Manifestd que no existen empresas subsidiarias u otras empresas relacionadas. La empresa produce y vende la mercancia
investigada.

78. Oriental Casting proporcioné una base de datos con sus operaciones de exportacion a México, afirmoé que los precios son
netos de descuentos, reembolsos y bonificaciones como lo dispone el articulo 51 del RLCE.

79. En su base de datos, la Secretaria observd que hay una columna que se denomina "Fecha de la factura con IVA" por lo que
le requirié que aclarara a qué se refiere, la manera en que se relaciona con la factura de exportacién y como afecta el precio de la
mercancia y, de ser necesario, que incluyera una columna del valor de la venta de exportacion sin IVA.

80. Al observar que la unidad de medida de los cddigos de producto registrados en la base de datos y en las facturas difiere, la
Secretaria le requirid una tabla de correspondencia con el factor de conversién que utiliza en su sistema contable y la unidad de
medida que emplea en su sistema de ventas de la mercancia en el mercado mexicano. Adicionalmente le requirié pruebas de que
los codigos de producto exportados a México, los de su mercado interno y los de sus terceros mercados de exportacion se registran
en su sistema contable a efecto de que la Secretaria verificara esta informacion.

81. Oriental Casting respondié que los codigos de producto que exporta a México, los que se venden en el mercado interno y a
terceros mercados son iguales en su sistema contable, esto es, que utiliza el diametro en mm como cédigo de la mercancia
investigada. Presento los diferentes cédigos de producto a partir de informacion de sus inventarios procedente de su sistema
contable y una tabla de conversion.

82. La Secretaria analiz6 esta prueba y encontré que el codigo 127 mm, no se encuentra en la prueba presentada. Por lo que le
requiri6 para que aclarara esta inconsistencia. Oriental Casting respondié que el cédigo 127 y 125 se considera como un sélo
cédigo para fines de contabilidad de costos, y los clientes aplican una tolerancia de 2 mm. A partir de esta informacion, la Secretaria
verificé que Oriental Casting exporté a México 7 cédigos de producto durante el periodo investigado.

83. La Secretaria observé que, como soporte documental de sus ventas de exportacion, Oriental Casting presentd unicamente
una factura comercial con su documentacion anexa, por lo que le requirié que presentara la totalidad de las facturas comerciales.
En su respuesta, la empresa presento la informacion requerida.



84. La Secretaria analizé y valoré las facturas comerciales y su documentacion anexa. Confirmé que la @4;%% ordenes
de compra y que las facturas comerciales contienen los siguientes datos: el nimero de factura, nombre de la productora
exportadora, nombre de la importadora, la fecha, misma que se encuentra dentro del periodo investigado, el nombre de la
mercancia investigada, su medida, los valores y volumenes, los términos de venta, el peso tanto bruto como neto, numero de
cuenta del beneficiario, el nombre del banco, entre otros. Algunos de estos datos también se pueden confirmar en la lista de
empaque, la declaracidon aduanera, el conocimiento de embarque y los recibos de pago, mismos que forman parte de la
documentacién anexa.

85. De la misma forma, la Secretaria corrobord en la base de datos presentada por Oriental Casting los datos registrados de
cada una de las facturas comerciales, sin encontrar diferencias.

86. En relacion con la columna que se denomina "Fecha de la factura con IVA" Oriental Casting respondié que debe emitir las
facturas de IVA correspondientes para las ventas de exportacion, ello de acuerdo con el requisito de las autoridades fiscales de
China, a efectos de contabilidad, y no se emiten a los clientes. Para las facturas con IVA correspondientes a las ventas de
exportacion a México, la tasa de IVA es del 0%.

87. Con fundamento en los articulos 39 y 40 del RLCE, la Secretaria calcul6 el precio de exportacion promedio ponderado en
dolares de los Estados Unidos ("dolares") por kilogramo para 7 cédigos de producto exportados a México.

i. Ajustes al precio de exportacion

88. La empresa propuso ajustar el precio de exportacion por términos y condiciones de venta, especificamente por concepto de
gastos de embalaje, crédito, manejo, flete maritimo, seguro, flete terrestre y cargo bancario.

89. Present6 una base de datos con los ajustes propuestos, asi como el soporte documental.

90. La Secretaria analizé la informacion, encontré que la documentacion sobre los ajustes propuestos por la productora
exportadora pertenecia a las operaciones de exportacion de una sola factura comercial, por lo que le requirié la totalidad de la
documentacién anexa vinculada a las facturas faltantes. Oriental Casting proporcioné la totalidad de la documentacion solicitada.

1) Embalaje

91. Explico que el gasto de embalaje es el gasto por empacar la mercancia para su entrega. Agrego que este se asigné a todas
las ventas de exportacion durante el periodo investigado.

92. La Secretaria analiz6 la metodologia de asignacion. Observd que el ajuste por embalaje corresponde a una parte alicuota
del total de las ventas de exportacion del corporativo y se asigna en funcidon del volumen. No obstante, los volimenes de
exportacion en su estimacion diferian de los volumenes reportados en su respuesta al formulario oficial, por lo que le requirid
aclaracion de ello, asi como el soporte contable donde se observara el reporte final o total por este concepto durante el periodo
investigado.

93. Oriental Casting respondié que la diferencia entre los volumenes provenia de la venta de chatarra, misma que dedujo,
corrigié el monto referente a dicho ajuste, a partir de pruebas procedentes de su sistema contable. La Secretaria reprodujo los
célculos sin encontrar diferencias.

2) Crédito

94. Expuso que el costo del crédito se genera por el plazo de pago. Lo definié como el costo de oportunidad de la ocupacion del
capital por la diferencia entre la fecha de pago y la fecha de facturacion. Por lo que la Secretaria le requirid6 demostrara que las
fechas de pago de las facturas comerciales fueron efectivamente las registradas en su base de datos.

95. Oriental Casting respondid que las fechas de pago se encontraban en los comprobantes bancarios entregados a la
Secretaria. La Secretaria comparo estas fechas contra las registradas en la base de datos sin encontrar diferencias. Oriental
Casting propuso utilizar la tasa libor. Presentd una hoja en Excel con las tasas de interés por mes para el periodo investigado
obtenidas de la siguiente pagina de Internet https://www.global-rates.com/en/interest-rates/libor/american-dollar/2021.aspx. La
Secretaria corroborod en dicha liga las tasas de interés reportadas por la empresa.

3) Manejo

96. Explico que la tarifa de manejo son los gastos incurridos en el puerto chino por manejo de la mercancia y otros gastos
auxiliares. Agregd que este se asigno a todas las ventas de exportacion durante el periodo investigado.

97. La Secretaria analizé la metodologia de asignacion. Observé que el ajuste por manejo corresponde a una parte alicuota del
total de las ventas de exportaciéon del corporativo y se asigna en funcién del volumen. No obstante, los volumenes de exportacion
en su estimacion diferian de los volumenes registrados en su respuesta al formulario oficial, por lo que le requirié aclaracion de ello,
asi como el soporte contable donde se observara el reporte final o total por este concepto durante el periodo investigado.

98. Oriental Casting respondid que la diferencia entre los volumenes provenia de la venta de chatarra, misma que dedujo,
corrigié el monto referente a dicho ajuste, a partir de pruebas procedentes de su sistema contable. La Secretaria reprodujo los
calculos sin encontrar diferencias.

99. Adicionalmente la Secretaria le requirié aclaracién sobre la composicion de dicho concepto. Oriental Casting respondié que
los gastos auxiliares son los gastos referentes a las tarifas de servicio de la agencia de transporte cobrada por el transitario. Los



gastos portuarios consisten en la tarifa por servicio de desembalaje y embalaje que cobra la estacion ponua@¢%8 Los gastos
de aduana corresponden a una tarifa de servicio del agente de aduanas cobrada por el despacho de aduanas.

4) Flete maritimo

100. Explicé que el flete de ultramar es el flete maritimo internacional bajo el término Costo, Seguro y Flete (CIF, por las siglas
en inglés de "Cost Insurance Freight"). Se informa sobre una base real por transaccion. Presentd facturas para demostrar este
gasto.

101. La Secretaria analizé las pruebas documentales, las compard con lo registrado en la base de datos presentada sin
encontrar diferencias.

5) Seguro

102. Sefald que el seguro extranjero es el gasto del seguro maritimo internacional bajo el término CIF. Se informa sobre una
base real por transaccion. Presenté facturas para demostrar este gasto.

103. La Secretaria analizé las pruebas, las compardé con lo registrado en la base de datos presentada sin encontrar diferencias.
6) Flete terrestre

104. El flete terrestre es el gasto de transporte desde la fabrica hasta el puerto. Agregoé que este se asigné a todas las ventas de
exportacién durante el periodo investigado.

105. La Secretaria analizé la metodologia de asignacion. Observé que el ajuste por flete terrestre corresponde a una parte
alicuota del total de las ventas de exportacion del corporativo y se asigna en funcion del volumen. No obstante, los volimenes de
exportacion en su estimacion diferian de los volimenes registrados en su respuesta al formulario oficial, por lo que le requirié
aclaracion de ello, asi como el soporte contable donde se observara el reporte final o total por este concepto durante el periodo
investigado.

106. Oriental Casting respondié que la diferencia entre los volimenes provenia de la venta de chatarra, misma que dedujo,
corrigié el monto referente a dicho ajuste, a partir de pruebas procedentes de su sistema contable. La Secretaria reprodujo los
célculos sin encontrar diferencias.

7) Cargo bancario

107. Oriental Casting definié el cargo bancario como la diferencia entre el valor de la factura y el valor del pago final de cada
transaccion, y también como las tarifas bancarias cobradas tanto por el banco del remitente como por el banco del beneficiario.

108. La Secretaria le requiri6 aclaracion del concepto, asi como que explicara la procedencia de cada uno de los cargos
bancarios vinculandolos con su soporte documental.

109. La empresa respondié que el cargo bancario es la diferencia entre el valor de la factura y el valor del pago final recibido en
cada transaccion y que las comisiones bancarias cobradas por los bancos no entraban en conflicto con el método utilizado en el
ajuste. Presenté como ejemplo el cargo correspondiente a una factura, al valor de la factura comercial le rest6é la suma de cinco
comprobantes bancarios, indicé que la diferencia entre estos es el cargo bancario. Agregd que, parte de los comprobantes
bancarios cubren el pago de 2 o 3 facturas mas.

110. La Secretaria analizé el ejemplo presentado por Oriental Casting. Reprodujo el célculo siguiendo la metodologia sefalada y
llegd al mismo resultado que la empresa.

ii. Determinacion

111. De conformidad con los articulos 2.4 del Acuerdo Antidumping, 36 de la LCE, y 53 y 54 del RLCE, en esta etapa de la
investigacion, la Secretaria ajustoé el precio de exportacion por los conceptos de gastos de embalaje, crédito, manejo, flete maritimo,
flete terrestre, seguro y cargo bancario a partir de la informacién aportada por Oriental Casting; sin embargo, la Secretaria observé
que, en el calculo del ajuste por crédito, la empresa utilizé la fecha de embarque en lugar de la fecha de la factura, por lo que la
Secretaria tomé esta ultima para calcularlo.

c. Changshu Longte

112. La empresa exportadora Changshu Longte manifestd ser productora y vendedora del producto objeto de investigacién
durante el periodo investigado. Afirmé que exportd a México y a otros paises, y es la compafia coordinadora y facilitadora de las
bolas de molienda maquiladas que también produce una empresa con la cual se encuentra vinculada.

113. La exportadora Changshu Longte afirmé ser subsidiaria de la empresa matriz Longteng. Aseguré que su matriz es un
productor siderurgico integrado que produce y vende una amplia gama de productos de acero, incluidas las barras de acero. Sefialé
que las barras de acero son los materiales clave para la produccién de bolas de acero para molienda y que, durante el periodo
investigado, su matriz suministré la gran mayoria de las barras de acero para la produccion del producto objeto de investigacion, que
producen tanto Changshu Longte como la empresa maquiladora vinculada.

114. Changshu Longte manifesté tener seis empresas subsidiarias y afirmé que ninguna de estas participa en la produccion ni



en la venta de las mercancias objeto de investigacion. 04 79

115. Confirmo estar vinculada con dos empresas, en primer lugar y de acuerdo con lo sefalado en el punto 112 de la presente
Resolucion, con la empresa manufacturera de las bolas de acero para molienda. Por otro lado, con la empresa que realiza las
ventas, que funciona como brazo exportador de ventas de los productos fabricados por la maquiladora. La empresa intermediaria
que funciona como brazo exportador tiene su sede en Chile y cuenta con una empresa subsidiaria en México, esta ultima es el
importador de la mercancia objeto de investigacion.

116. Manifestd que la empresa maquiladora vinculada, es una empresa conjunta o "Joint Venture" entre su matriz, Longteng, y
la empresa que funciona como brazo de ventas de exportacion. Esta "Joint Venture" procesa bolas de molienda a partir de un
acuerdo de maquila con Changshu Longte. Afirmoé que, de acuerdo con este contrato, Changshu Longte es el propietario de la
materia prima y paga el servicio de maquila a la empresa vinculada. Por tal motivo, aseguré que debe ser percibido como el
productor de la mercancia objeto de investigacion.

117. Al respecto, la Secretaria le requirié para que aportara el acuerdo de maquila, las facturas que respaldan la maquila de los
cédigos de producto exportados a México y los comprobantes de pago que respaldan dichas transacciones, o las pruebas que
acreditan que Changshu Longte mantiene la propiedad sobre las bolas que produce la empresa maquiladora vinculada.

118. En respuesta la empresa exportadora presentd el contrato de servicio de maquila con validez del 1 de enero al 31 de
diciembre de 2021, facturas de procesamiento, comprobantes del pago, una lista con las operaciones efectuadas en el afio 2021 y
las cuentas por pagar. Asimismo, indicd que, debido a la naturaleza del contrato de transformacion, la propiedad de los productos
no cambia y, por lo tanto, Changshu Longte mantiene la propiedad de las bolas de acero.

i. Sistema de distribucién y facturacion

119. Respecto a sus canales de distribucion y facturacion presentd un diagrama de flujo. Aseguré que, en el caso de las ventas
a México, las mercancias investigadas se vendieron a la empresa que funciona como brazo exportador, con arreglo a los precios de
transferencia con su empresa vinculada en México.

120. Por su parte, la Secretaria se percaté que ni en su base de datos de exportacion a México, ni en las facturas que respaldan
esas ventas, aparece el nombre del importador en México, aun cuando Changshu Longte declar6 estar relacionado con él. En este
sentido, la Secretaria le requirié6 para que aclarara como interviene el importador en México en el proceso de distribucién y en la
facturacion de la mercancia investigada, toda vez que no figura y no se menciona.

121. En respuesta la empresa exportadora explicd que factura directamente a la empresa que actia como brazo comercial de
los productos exportados a México, quien a su vez factura a la empresa importadora mexicana. Sefialé que en los conocimientos de
embarque aportados por Changshu Longte, el importador mexicano figura como destinatario y aseguré que las exportaciones que
realizd, durante el periodo investigado, no se realizaron a través de otro pais, pues el envio fue directo a México.

122. La Secretaria encontré que, efectivamente, los conocimientos de embarque, aportados por la exportadora, indican que el
consignatario en México es el importador relacionado y el destino de la mercancia investigada se realizé a México. No obstante, la
empresa no aporto las facturas de venta de su brazo exportador a la empresa relacionada en México.

ii. Codigos de producto

123. Para detallar los cédigos de producto exportados a México, Changshu Longte presentd una tabla que contiene informacién
sobre el método de produccion, diametro de la bola, el grado de acero y la fraccién arancelaria. Indicé que tres, de los cuatro
codigos de producto que exportd a México, son laminados y el otro, es forjado. Asegurdé que los cuatro codigos de producto,
cumplen con las especificaciones del producto objeto de investigacion.

124. La empresa exportadora, no presentd informacion acerca de cudles son los codigos de producto similares a los exportados
a México. En este sentido, la Secretaria le requiri6 que abundara en detalles y demostrara que los cédigos de producto se
encuentran registrados en su sistema contable. Asimismo, le requiri6 que explicara cudles de las caracteristicas proporcionadas
impactan en los costos y en los precios de venta de la mercancia investigada, asi como la correlacion de los cddigos de producto
exportados a México con los similares vendidos en su mercado interno.

125. En respuesta, la empresa exportadora presenté una captura de pantalla de la informacion de ventas de su sistema
contable. Afirmo que utiliza la informacién en las columnas "nombre de producto”, "grado de acero" y "diametro" para reportar el
cédigo de producto.

126. En relaciéon con cual o cuales de las caracteristicas mencionadas tienen el mayor impacto en los costos, la exportadora
argumento que utiliza dos centros de costos para asignar por separado el costo de la mercancia investigada. Asegurd que los dos
centros de costes se diferencian por el método de produccion. El primer método de produccién es el de forja y el segundo es el de
laminacion. El diametro de las bolas de molienda producidas por el método de laminacion oscila entre 20 mm y 100 mm, y el
diametro de las producidas por el método de forja oscila entre 90 mm y 165 mm.

127. Afirmé que el departamento de ventas determina el precio de venta, en funcion del precio de mercado de compra de la
barra de acero y del diametro de las bolas de acero para molienda solicitado por el cliente.



128. La Secretaria analizo la captura de pantalla aportada. En la prueba, se pueden identificar datos con@48® de pedido,
el nombre del cliente, el nombre del producto, el grado de acero, el diametro, el peso, el precio unitario. No obstante, no se puede
visualizar el centro de costos, ni se identifica que haya dos centros, tampoco aporté mas pruebas al respecto.

iii. Compra de materia prima y precios de transferencia

129. Changshu Longte afirmé que las ventas a México fueron realizadas a precios de transferencia con su empresa matriz y que
reflejan precios de mercado. Menciond que los precios de transferencia son fijos y basados en los indices de la materia prima.
Aportoé un archivo de Excel con informacién sobre las compras de materia prima y costos.

130. Al respecto, la Secretaria analizé la informacién presentada y encontré que hay columnas ocultas, una de las cuales hace
referencia a reduccién de precios. Los precios de las bolas se encuentran en términos Libre a Bordo (FOB, por las siglas en inglés
de "Free On Board") Shanghai y son menores a los precios indicados en la columna de la orden de compra.

131. Derivado de lo anterior, la Secretaria requirid6 a Changshu Longte para que explicara como se determinan los precios de
venta entre Changshu Longte, la empresa que funge como brazo comercial, una empresa relacionada y la importadora en México a
las que le vendioé la mercancia investigada, que precisara el porcentaje pactado de margen de comercializacion, o beneficio en la
reventa, que obtienen las empresas en la cadena de distribucion y como se registra contablemente, asi como que presentara la
documentacion y pruebas necesarias para sustentar sus argumentos.

132. En respuesta, la empresa exportadora indicé que los socios de la "Joint Venture" tienen una funcién, una es el brazo de
ventas de exportacion de la "Joint Venture" para ventas en México y terceros paises. Por otro lado, su empresa relacionada, con
sede en los Estados Unidos, es 100% de su propiedad, ademas es responsable de las ventas a terceros paises de la maquiladora
vinculada.

133. Senald que los precios de venta entre estas empresas se determinan de acuerdo con los precios de transferencia de la
"Joint Venture". Aporté un archivo en Excel con informacion sobre los precios.

134. Mencioné que los precios unitarios mensuales, en dolares por tonelada para las bolas laminadas y las bolas forjadas, a
nivel FOB Shanghai se componen de:

costos: mineral de hierro, carbdn de coque y otras materias primas para producir una tonelada de redondo de acero;
otros costos de produccion;

ajustes a los precios. Los cuales son decididos por el consejo de administracion, y

el precio final de las bolas laminadas y forjadas en términos FOB.

135. Menciond que los precios de los pedidos de la "Joint Venture" incluyen ajustes de precios basados en las materias primas
que se actualizan mensualmente en la plataforma Platts. Por lo tanto, el importador necesita pagar la mercancia investigada a
precios que puedan demostrar mejor los cambios mensuales del mercado y las fluctuaciones de los precios.

136. Asimismo, aporto el archivo precios de transferencia con la explicacion del significado de las columnas y un comparativo de
los precios con los precios de las ventas de exportacion a México. La informacion se encuentra separada por tipo de bola (Ultra y
SAG).

137. La informacidén contiene factores y cantidades. Mencioné que los coeficientes de la formula muestran el porcentaje que
cada materia prima necesita para producir una tonelada de redondo de acero.

138. Por su parte, la Secretaria encontré que el costo de la base original mencionada, es diferente para cada una de las bolas.
Ademas, el archivo hace mencién a que los precios de materia prima, como el mineral de hierro, carbén de coque, ferrocromo,
ferromanganeso alto carbono y ferromoly provienen de la fuente Platts. No obstante, la exportadora no proporcioné las pruebas
para sustentar sus afirmaciones, tales como las facturas de sus compras o las referencias de precios provenientes de la fuente
Platts.

139. La Secretaria analizd el contrato de procesamiento para buscar informacién acerca de los costos pactados entre las
empresas. Sin embargo, el contrato no menciona el precio del procesamiento estipulado.

iv. Precio de exportacion

140. Changshu Longte aporté una base de datos con sus ventas de exportacion a México realizadas durante el periodo
investigado, para cuatro cddigos de producto. Presentd facturas comerciales de venta a la compaiia relacionada y brazo
exportador, ademas de orden de compra, packing list, factura de IVA, comprobante de pago y conocimiento de embarque.

141. Senal6é que independientemente de haber presentado su informacion, la empresa importadora en México presentaria el
anexo correspondiente al precio de exportacion reconstruido.

142. No obstante, sefiald que el precio de exportacion ajustado que presento es fiable y refleja las condiciones de mercado, por
lo tanto, no procede calcular el margen basado en un precio de exportacion reconstruido.

143. La Secretaria encontréo que las ordenes de compra hacen referencia a los contratos y los calculos se encuentran en
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144. Ademas, la Secretaria identificé que Changshu Longte incluyd algunas ventas de exportacion a México en la base de datos
de exportacion a terceros mercados. Por tal motivo, la Secretaria le requirié6 que agrupara la informacién de manera correcta, es
decir, que separara la informacion de las ventas a terceros mercados de las realizadas a México y la incluyera en la informacién que
proporcioné de ventas a México, por ultimo, que aportara la documentacion y pruebas pertinentes.

145. En respuesta, indicd que reportd todas las ventas a México de todos los clientes. Afirmo6 que las ventas a México que se
encontraron en las ventas a terceros mercados, en realidad fueron ventas a los Estados Unidos. Al respecto, presentdé nuevamente
la base de datos de ventas a terceros mercados con las precisiones anteriormente sefialadas.

146. La Secretaria analizé los documentos de las exportaciones a México presentados por la empresa Changshu Longte.
Comparo el valor, el volumen, el cliente, términos de venta, fechas de factura y de pago, con la informacion reportada en la base de
datos de las ventas de exportaciéon a México, sin encontrar diferencias.

147. Derivado de este escrutinio, la Secretaria encontré que todas las ventas de exportacion a México que efectu6 Changshu
Longte durante el periodo investigado, se realizaron a la empresa vinculada brazo exportador y fueron enviadas directamente desde
China a México a partir de la consignacion de las mercancias a la empresa importadora mexicana.

148. La Secretaria, de acuerdo con lo sefialado en los puntos 115, y 129 a 139 de la presente Resolucion donde se describio la
asociacion existente entre las empresas participantes en la produccion, asi como en los canales de distribucion y venta del producto
objeto de investigacion, y de conformidad con los articulos 2.3 del Acuerdo Antidumping, 35 de la LCE y 50 del RLCE, considera
que el precio de exportacion no es fiable por lo que determina calcular el precio de exportacion reconstruido de la mercancia objeto
de investigacion, a partir de las ventas de la empresa importadora mexicana al primer cliente no relacionado.

v. ME Elecmetal México

149. Manifesté ser una empresa subsidiaria e importador de la mercancia investigada durante el periodo investigado. Sefalé
que el producto objeto de investigacion se importé desde China y fue fabricado por una empresa "Joint Venture" entre el grupo
Elecmetal y el grupo Longteng constituida en el afio 2011 en la ciudad de Changshu, China para fabricar bolas de acero para
molienda.

150. En cuanto a su sistema de distribucion manifestdé que, en el mercado interno de China, la empresa exportadora despacha
la mercancia investigada, en la ciudad de Changshu hacia el puerto del mismo nombre, para transportarse tanto en contenedores
como en carga a granel y ser llevados a los puertos de Manzanillo o Guaymas. Después del arribo, el producto es trasladado via
terrestre a las bodegas y finalmente es distribuido al cliente final en camiones. Sefalé que los productos se envian directo desde
China a México, sin transitar por territorio chileno.

151. En cuanto a su sistema de facturacién, ME Elecmetal México menciond que genera la orden de compra a su empresa
matriz generalmente en términos CIF Manzanillo o Guaymas. A su vez, su compafiia matriz genera una orden de compra al
productor exportador en China, quien hace el despacho de bolas de acero hacia México. La empresa exportadora genera la factura
a la empresa vinculada chilena, quien a su vez genera la factura a ME Elecmetal México que es el importador en México. Después
del arribo del producto objeto de investigacion, se envia a las bodegas. Finalmente, cuando se realizan ventas en México, ME
Elecmetal México genera las facturas al cliente final no relacionado segun las entregas que se realicen.

152. En la base de datos de ME Elecmetal México, la Secretaria encontré que cuenta con tres proveedores y no soélo con uno
como lo argumentd. Por tal motivo, le requirié que aclarara el proceso de distribucidon y facturacion, indicara la cantidad total de
proveedores que tiene, que explicara la relacién con sus proveedores y que aportara el total de la documentacion de las compras
del producto objeto de investigacion.

153. En respuesta al requerimiento, indicd que considera proveedores relacionados al exportador y productor del producto
objeto de investigacion, al maquilador chino de bolas de acero para molienda y a la empresa ubicada en los Estados Unidos que es
una subsidiaria de su misma empresa matriz. No obstante, en respuesta a otro requerimiento de informacion, indicé que hubo una
aparente inconsistencia y sefal6 que la empresa exportadora en China no es un proveedor relacionado.

154. Ademas, aportd las facturas de dos de sus tres proveedores. Explico que tuvo importaciones excepcionales de sus
compafias relacionadas, de su matriz y la relacionada que se encuentra ubicada en los Estados Unidos. Respecto a estas
importaciones excepcionales, mencioné que ese material era parte del stock antiguo en estos paises. Por tal motivo el sistema de
distribucién y facturacion fue el mismo hasta ser entregado en los Estados Unidos y Chile, luego se trasladé a las bodegas de ME
Elecmetal México hasta continuar con el curso de la venta al cliente final.

155. Por su parte, la Secretaria encontré que los volimenes "excepcionales” provenientes tanto de los Estados Unidos y Chile,
corresponden al 3% del volumen total presentado en la base de datos de ME Elecmetal México.

156. Por otro lado, la Secretaria se percaté de que la importadora no aporto las facturas de venta de su matriz, es decir, no
presento las facturas de importacion del producto objeto de investigacién correspondientes al 97% del volumen de su base de
datos. Ademas, no aporté metodologia ni explicacion alguna sobre las deducciones propuestas, tampoco entregd todos los
documentos probatorios de los mismos.
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157. Derivado de lo anterior, la Secretaria, en un segundo requerimiento, solicitd nuevamente que prese@a4l812umentacién
y pruebas sobre las ventas del producto investigado al primer cliente no relacionado, mismas que respaldan su base de datos.
Ademas de la metodologia utilizada para realizar la trazabilidad desde la compra (exportacion) del producto objeto de investigacion
hasta la venta al primer cliente no relacionado, durante el periodo investigado, con el fin de llevar el precio de exportacion a nivel ex
fabrica.

158. En respuesta, ME Elecmetal México presentd facturas de importacion del producto investigado emitidas por su matriz,
ademas de contratos de venta, lista de empaque, conocimiento de embarque, nota de entrega y notificacion de crédito. Respecto a
las deducciones, aportd facturas y presentdé nuevamente la base de datos con modificaciones. Es importante resaltar, que no
presenté metodologia ni la correlacion del soporte documental de los datos reportados en la base de datos que fue solicitada en
repetidas ocasiones.

1) Deducciones al precio de exportacion

159. ME Elecmetal México aport6 la base datos con las ventas al primer cliente no relacionado. Presentd informacion sobre
gastos por flete en las ventas al primer cliente no relacionado, almacenaje, gastos generales de venta y administracion, margen de
utilidad en México por importacion y distribucion del producto investigado, y los gastos por flete de la frontera a la bodega del
importador relacionado, gastos aduanales, otros gastos (maniobras, honorarios del agente aduanero, limpieza y almacenaje) y
derecho de tramite aduanero.

160. Aseguré que su empresa matriz es la empresa que comercializa las bolas de acero para molienda. Afirmé que los términos
de venta para los clientes en México, durante el periodo investigado, son precios puestos en las bodegas del cliente. Es decir, ME
Elecmetal México asume el transporte y lo considera un gasto variable.

161. Calcul6 una rotacion de inventarios de seis meses, por lo que la informacion se reporta para el periodo de desfase que
existe entre la compra (importacion) del cliente relacionado y su respectiva venta al primer cliente no relacionado. Aporté un cuadro
con su metodologia de calculo.

162. Por su parte, para calcular el precio de exportacion reconstruido, la Secretaria correlaciono las operaciones de importacion
de la empresa importadora ME Elecmetal México con las operaciones de exportacion de la empresa exportadora Changshu Longte,
a través del numero de la factura de venta de la exportadora y de la empresa matriz intermediaria, consideré ademas el volumen del
exportador. Asi, la Secretaria identificd cuatro cédigos de producto exportados a México.

163. La Secretaria comparé el volumen, términos de venta, fechas de factura y fechas de pago con la informacién presentada
en la base de datos del precio de exportacion reconstruido. Adicionalmente, comparé los volumenes de venta de las facturas de
importacién presentadas con los volimenes de venta al primer cliente no relacionado. Encontré que el volumen de ventas al primer
cliente no relacionado reportado por ME Elecmetal México representa sélo poco menos del 70% del volumen de exportacion
reportado por Changshu Longte, por lo que no conté con informacién completa que le permita calcular el precio de exportacién
reconstruido, a partir del volumen total exportado.

164. Al respecto, la Secretaria sefiala que es del conocimiento de las partes que la autoridad investigadora basa sus
determinaciones en el andlisis de la informacién que obra en el expediente administrativo del caso. Asimismo, que, si no facilitan la
informacién requerida, la Secretaria podra formular sus determinaciones preliminares o definitivas, positivas o negativas, sobre la
base de los hechos de que se tenga conocimiento, de conformidad con lo previsto en los articulos 6.8 y Anexo Il del Acuerdo
Antidumping, y 54 y 64 de LCE.

165. En este sentido y de acuerdo con lo descrito en la presente Resolucion Preliminar, la Secretaria considera que la empresa
Changshu Longte no cooperé en la medida de sus posibilidades en esta etapa de la investigacion, debido a que dejé de comunicar
informacién pertinente para el calculo del margen de discriminacion de precios, en virtud de que no proporciond la informacién
solicitada o la presenté de manera incompleta, por lo que la Secretaria se vio imposibilitada para validar la referida informacién, no
obstante que Changshu Longte contd con el tiempo suficiente para presentar la informacion requerida, ya que ademas de los 28
dias habiles otorgados para responder el formulario oficial de conformidad con lo sefialado en los articulos 6.1 y la nota al pie de
pagina 15 del Acuerdo Antidumping y 53 ultimo parrafo de la LCE, se le otorgd una prérroga de 15 dias habiles para que diera
respuesta al formulario oficial, y 2 prérrogas de 10 y 5 dias habiles para dar respuesta a los requerimientos formulados. La
Secretaria considera que, al ser esta empresa la fuente primaria de informacién, tiene la obligacién, al igual que las demas partes
comparecientes, de presentarla de manera completa, considerando que tuvo amplia oportunidad para ello. Por lo tanto, la
Secretaria considera que Changshu Longte ha entorpecido la investigacion al no presentar la informacién necesaria y suficiente en
el momento procesal oportuno, es decir, en su respuesta al formulario oficial y en respuesta a los requerimientos formulados, por lo
tanto, limit6 la capacidad de analisis de la Secretaria.

166. Por lo anterior, la Secretaria determina no calcular un margen de discriminacion de precios individual a la empresa
Changshu Longte, debido a que no cuenta con la informacién completa de ventas al primer cliente no relacionado.

167. En consecuencia, la Secretaria determina, de conformidad con los articulos 6.8 y Anexo Il del Acuerdo Antidumping y 54
segundo parrafo y 64 ultimo parrafo de la LCE, emplear la informacion que obra en el expediente administrativo del caso,
correspondiente a la informacion aportada por la empresa Solicitante que se menciona en los puntos 193 a 213 y 268 a 292 de la
presente Resolucién, complementada con la informacion aportada por las empresas importadoras comparecientes.
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168. Para el calculo del precio de exportacion Shandong Shengye proporcioné las ventas de exportacion de 6 codigos de
producto de bolas de acero para molienda a México realizadas durante el periodo investigado. La clasificacion por codigo de
producto la realiza a partir del diametro. Agregd que el producto cumple con las especificaciones de la descripcion de la mercancia
investigada. Manifesté que no existen empresas subsidiarias u otras empresas relacionadas. La empresa produce y vende la
mercancia investigada, agrego que las ventas las realiza por orden de compra.

169. Senald que usa el diametro como la caracteristica que emplea para definir el cédigo de producto de la mercancia bajo
investigacion. Agrego que sus codigos de producto cumplen con las especificaciones de la mercancia investigada.

170. Shandong Shengye proporcioné una base de datos con sus operaciones de exportacion a México respaldada por
documentos de ventas de exportacion, afirmé que los precios son netos de descuentos, reembolsos y bonificaciones como lo
dispone el articulo 51 del RLCE.

171. La Secretaria analizé la informacién. Le requirid que explicara si los cédigos de producto exportados a México y los que
vende en su mercado interno expresan o contienen los mismos tipos o grados de acero, si surgen del mismo proceso productivo, si
tienen la misma composicién quimica y si cada uno de estos factores es relevante para la determinacién de los costos de
produccién y precios de los codigos de producto. Que presentara un cuadro correlacionando los codigos de ambos mercados e
identificara cudles son las caracteristicas relevantes para considerarlos similares, asi como que presentara pruebas de que estos
provenian de su sistema contable.

172. Ademas, la Secretaria observé que la unidad de medida de los cédigos de producto registrados en la base de datos y la
factura difiere, y no existe una conversion exacta. Por lo que le requirié una tabla de correspondencia con el factor de conversién
que utiliza en su sistema contable y la unidad de medida que emplea en su sistema de ventas de la mercancia en el mercado
mexicano, de ser el caso.

173. En relacién con los documentos de venta de exportacion proporcionados por Shandong Shengye, la Secretaria observo
que unicamente presenté una factura comercial relacionada con 6rdenes de compra, lista de empaque, conocimiento de embarque,
declaracion aduanera y recibos de pago. La Secretaria le requirio la totalidad de las facturas comerciales acompanadas de su
documentacién anexa.

174. Adicionalmente, la Secretaria observé que en la base de datos hay una columna que se denomina "Fecha de la factura con
IVA" por lo que le requirié explicara a qué se refiere dicha columna, la manera en que se relaciona con la factura de exportacion y
cémo afecta el precio de la mercancia y de ser necesario incluyera una columna del valor de la venta de exportacion sin IVA.

i. Ajustes al precio de exportacion

175. La empresa propuso ajustar el precio de exportacion por términos y condiciones de venta, especificamente por concepto
de gastos de embalaje, crédito, manejo, flete maritimo, seguro, flete terrestre y cargo bancario.

176. Present6 una base de datos con los ajustes propuestos, asi como el soporte documental.

177. La Secretaria analizé la informacién, encontré6 que la documentacion sobre los ajustes propuestos por la productora
exportadora pertenecia a las operaciones de exportacion de una sola factura comercial, por lo que le requirié la totalidad de la
documentacion anexa vinculada a las facturas faltantes.

1) Embalaje

178. Explicd que el gasto de embalaje es el gasto por empacar la mercancia para su entrega. Agrego que este se asigné a
todas las ventas de exportacion durante el periodo investigado.

179. La Secretaria analizé su metodologia de asignacion. Observo que el ajuste por embalaje corresponde a una parte alicuota
del total de las ventas de exportacion del corporativo y se asigna en funcion del volumen, le requirié el soporte contable donde se
observe el reporte final o total por este concepto, para el periodo investigado.

2) Crédito

180. Expuso que el costo del crédito se genera por el plazo de pago. Lo definié como el costo de oportunidad de la ocupacién
del capital por la diferencia entre la fecha de pago y la fecha de facturacién. Por lo que la Secretaria le requirié que demostrara que
las fechas de pago de las facturas comerciales fueron efectivamente las registradas en su base de datos.

181. Shandong Shengye propuso utilizar la tasa libor. Presenté una hoja en Excel con las tasas de interés por mes para el
periodo investigado obtenidas de la siguiente pagina de Internet https://www.global-rates.com/en/interest-rates/libor/american-
dollar/2021.aspx La Secretaria corroboré en dicha liga las tasas de interés reportadas por la empresa.

3) Manejo

182. Explico que la tarifa de manejo son los gastos incurridos en el puerto chino por manejo de la mercancia y otros gastos
auxiliares. Agrego que se informan sobre la base real por transaccion.

183. La Secretaria le requirié las pruebas que sustentaran dicho ajuste para cada una de las operaciones de exportaciéon a
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4) Flete maritimo

184. Explicod que el flete de ultramar es el flete maritimo internacional bajo el término CIF. Se informa sobre una base real por
transaccion.

185. La Secretaria le requirié las pruebas que sustentaran dicho ajuste para cada una de las operaciones de exportacién a
México.

5) Seguro

186. Indico que el seguro extranjero es el gasto del seguro maritimo internacional bajo el término CIF. Se informa sobre una base
real por transaccion.

187. La Secretaria le requirié las pruebas que sustentaran dicho ajuste para cada una de las operaciones de exportacion a
México.

6) Flete terrestre

188. El flete terrestre es el gasto de transporte desde la fabrica hasta el puerto. Agregoé que este se asigné a todas las ventas de
exportaciéon durante el periodo investigado.

189. La Secretaria analizé la metodologia de asignacion. Observé que el ajuste por flete terrestre corresponde a una parte
alicuota del total de las ventas de exportacion del corporativo y se asigna en funcién del volumen, le requirié el soporte contable
donde se observe el reporte final o total por este concepto, para el periodo investigado.

7) Cargo bancario

190. Shandong Shengye definié el cargo bancario como la diferencia entre el valor de la factura y el valor del pago final de cada
transaccion, y también como las tarifas bancarias cobradas tanto por el banco del remitente como por el banco del beneficiario. La
Secretaria le requirié aclaracion del concepto.

191. Debido a que algunos de los ajustes al precio de exportacion estan reportados en yuanes (moneda de curso legal en
China), Shandong Shengye los convirtié a doélares. Por lo que la Secretaria le requirid que presentara el soporte documental que
acreditara el tipo de cambio utilizado en la conversion de la moneda y que, de conformidad con los articulos 2.4.1 del Acuerdo
Antidumping y 58 del RLCE, se asegurara de que el tipo de cambio correspondiera a la fecha en la que fue realizada la venta.

192. Adicionalmente, la Secretaria le requirié aclaracion de dos conceptos denominados Comisién y Manipulacion portuaria.
e. Las demas exportadoras

193. La Secretaria de conformidad con los articulos 6.8 y Anexo Il del Acuerdo Antidumping y 54 parrafo segundo y 64 ultimo
parrafo de la LCE, calculé un precio de exportacion para las demas empresas exportadoras de China, a partir de la informacion
descrita en los puntos 29 a 45 de la Resoluciéon de Inicio, asi como de la informacién de pedimentos de importaciéon con su
documentacion anexa aportados por las empresas importadoras comparecientes, excluyd del célculo las exportaciones de Iraeta
Energy y de Oriental Casting, toda vez que a estas empresas se les calculé un margen de discriminaciéon de precios individual. La
metodologia se indica a continuacion.

194. Para acreditar el precio de exportacion, la Solicitante proporcioné la base de importaciones que obtuvo del Servicio de
Administracion Tributaria (SAT), a través de la Camara Nacional de la Industria del Hierro y del Acero (CANACERO).

195. Moly-Cop agreg6 que a través de las fracciones arancelarias 7326.11.01, 7326.11.03 y 7326.11.99 de la TIGIE, ingresaron
diversos productos ajenos a las bolas de acero para molienda que son objeto de investigacion, tales como: balines, abrazaderas,
rodamientos y bolas de acero que no son para molienda. Sefialé que, para identificar razonablemente el valor y volumen importado
del producto objeto de investigacion, depuro los registros de la base de datos a partir de la descripcion de la mercancia, y por la
razén social del importador, excluyendo todas las transacciones relacionadas con productos diferentes al investigado.

196. De la base de datos de importaciones proporcionada, considerd para el célculo del precio de exportacién como producto
investigado las operaciones que involucraron alguno de los siguientes criterios:

aquellas cuya descripcioén indicaba que se trataba de bola para minas o para molienda;

las descripciones que indicaban que se trataba, en general, de bola, pero de la identificacion del importador se desprende que es un
proveedor o usuario identificado del producto objeto de investigacion;

la descripcion indicaba bola en general, pero de la identificacion del importador se desprende que es parte de la industria minera, y
los registros que indicaban que se trataba de una importacion definitiva o temporal.

197. Sefialé que separo las bolas de acuerdo con sus dimensiones, en bolas chicas y medianas (con un rango de 1 a 3.5
pulgadas de diametro, designadas como S-M), y bolas grandes (con un rango de 4 a 6.25 pulgadas de diametro, designadas como
SAG). Agrego que, dado que muchas de las transacciones no especifican la dimension de las bolas, extrapold la proporcion de
aquellos registros que si la declaraban.



198. Al respecto, la Secretaria previno a la Solicitante, para que: i) justificara por qué incluyé las desm%e producto,
tales como: bolas calibradas de acero para molino, bolas de metal para molinos, y bolas de metal para molinos presentadas en
paquete, como parte del producto objeto de investigacion; ii) aclarara por qué excluyé las descripciones de producto como:
granallado abrasivo bolas sin calibrar (sacos de 50 libras cada uno) y bola texturizada; iii) presentara la metodologia empleada,
acompafiada del soporte documental correspondiente, para identificar que, en cada transacciéon en la que la descripcion de la
mercancia corresponde en general a bola, se trata de un importador identificado como proveedor o un usuario del producto objeto
de investigacion, y iv) proporcionara la metodologia y el soporte documental correspondiente, que utilizd para la extrapolaciéon de
las dimensiones en la base de datos.

199. Moly-Cop respondié:

las descripciones de producto solicitadas por la Secretaria se consideran producto investigado, ya que en el caso de las
operaciones cuya descripcion incluye algun tipo de medicion no cambia la naturaleza del producto, como es el caso de bolas
calibradas; en el caso de bolas de metal para molino considerd que, dada la fraccidén arancelaria en que se clasifica el producto, el
uso es para molienda, por lo que se puede concluir que esas operaciones corresponden a producto objeto de investigacion, y
respecto a las bolas para molinos presentadas en paquete, sefialé que aplicd los mismos criterios que para las bolas de metal
sefaladas anteriormente, y anadioé que la presentacion no cambia la naturaleza del producto investigado;

explicod los motivos por los que las descripciones de producto de granallado y bola texturizada no pueden considerarse producto
investigado;

detall6 que presentd un diagrama de flujo que ilustra el procedimiento de depuracion de la base de datos, con la intenciéon de
clarificar la metodologia aplicada, y explicd que la metodologia de depuracién que propone, consiste en atender el cumplimiento de
uno o ambos de los siguientes criterios: i) que la descripcion del producto importado indique especificamente que la bola de acero
es para molino, y/o ii) que dentro del universo de descripciones que indique que se trata de bolas de acero, el importador
pertenezca al sector minero, o sea un distribuidor o consumidor identificado por la Solicitante;

sefald que presento las fuentes consultadas para identificar, en las transacciones cuya descripcion de la mercancia corresponde, en
general, a bola, si corresponden a operaciones que involucran el producto investigado, y

respecto a la solicitud para que explicara la metodologia utilizada para la extrapolacion de las dimensiones, aclaré que dicho criterio
no fue aplicado.

200. Por su parte, la Secretaria se allegd del listado de las importaciones originarias de China que ingresaron a México a través
de las fracciones arancelarias 7326.11.01, 7326.11.99, 7326.11.03.01 y 7326.11.03.99 de la TIGIE, durante el periodo investigado,
que obtuvo del Sistema de Informacién Comercial de México (SIC-M). Con la informacidn que proporcioné la Solicitante, cotejo la
descripcion de los productos, el valor en dolares y el volumen, entre otros datos, encontrando diferencias en cuanto al nimero de
operaciones y, por lo tanto, en el valor y volumen.

201. Por lo anterior, la Secretaria determind calcular el precio de exportaciéon a partir de las estadisticas de importaciones que
reporta el SIC-M, en virtud de que la informacion contenida en dicha base de datos se obtiene previa validacion de los pedimentos
aduaneros que se da en un marco de intercambio de informacién entre agentes y apoderados aduanales, por una parte, y la
autoridad aduanera, por la otra, misma que es revisada por el Banco de México y, por tanto, se considera como la mejor
informacion disponible.

202. En virtud de que la Secretaria consideré razonable la metodologia de depuracién propuesta por la Solicitante, a partir de
ella identifico las importaciones correspondientes al producto objeto de investigacion, la cual consistié en lo siguiente:

excluy6 la mercancia cuya descripcion no se considera producto objeto de investigacion, tales como: abrazaderas, balas, balero,
balines, juego de balines, bola de hierro, barras de acero, bolas de acero inoxidable, paquetes de bolas de acero inoxidable, bolas
de acero para pulir joyeria, bolas de zirconia, conector de acero, granallado abrasivo, llaveros, piezas estampadas de uso
automotriz, y soportes metalicos para puertas;

en las transacciones cuya descripcidon no especificaba que se trataba de bolas para molienda o molino, pero si incluia la palabra
bola, las clasificd a partir de su experiencia con proveedores, asi como en las paginas de Internet de las empresas, consultadas en
https://directorioempresarialmexico.com. Al respecto, con el fin de corroborar la validez de los criterios sefialados por la Solicitante,
la Secretaria consulté las paginas de Internet de las empresas, identificé si se trataba de un proveedor o importador que
perteneciera a la industria minera, y solo considero las operaciones de aquellas empresas que asi lo manifestaran, y

incluy6 las bolas calibradas para molino.

203. Asimismo, cuando la descripcion del producto contenia la dimension del mismo, la Secretaria lo clasificé en bolas S-M y
SAG, a partir de la definicion del producto investigado realizada por la Solicitante sefalada en el punto 197 de la presente
Resolucién, y en "NE" cuando no se especificaba la dimension.

204. Adicionalmente, en esta etapa de la investigacion la Secretaria contd con la informacion de facturas y pedimentos que
aportaron las empresas importadoras comparecientes.

205. Derivado de la revision de la informacion aportada por las partes y de la que se allego la propia Secretaria, depuré la base
de datos del SIC-M y, con fundamento en los articulos 39 y 40 del RLCE, la Secretaria calculo el precio de exportacion promedio



ponderado, por tipo de producto, en dblares por kilogramo para las bolas de acero para molienda originarias @4.186\ el periodo
investigado.

i. Ajustes al precio de exportacion
1) Flete maritimo

206. La Solicitante indico que, para estimar el costo de transportacion del producto objeto de investigacion desde China hasta
México, considero el promedio ponderado de los fletes que registran las oficinas de "Global Trading & SE Asia" de Moly-Cop a nivel
internacional. Al respecto, considerd las operaciones de empresas chinas que exportan productos siderurgicos al puerto de
Manzanillo, en México, concretamente, barras de acero.

207. Argumento que, conforme a su experiencia comercial, en el caso de productos siderurgicos, el costo del flete usualmente
depende del peso y la distancia, por lo que consideré razonable aproximar el costo de transportar bolas de acero, a partir del costo
de transportar barras de acero, al tratarse de la materia prima fundamental para fabricar las bolas de acero.

208. Agregd que el costo del flete interno es marginal, debido a que las empresas acereras, en general, se ubican en las
cercanias de los puertos de salida en China, por lo que se hicieron estimaciones conservadoras al restar solamente el flete
maritimo a los valores en aduanas.

209. Al respecto, la Secretaria previno a la Solicitante para que presentara el soporte documental de las cifras reportadas por
"Global Trading & SE Asia" de Moly-Cop, considerando como muestra el mes de enero del periodo investigado, asi como para que
explicara ampliamente la pertinencia de utilizar inicamente el puerto de Manzanillo como el puerto de entrada del producto objeto
de investigacién a México.

210. En respuesta, la Solicitante presentd el soporte documental de las cifras reportadas por "Global Trading & SE Asia", junto
con las facturas y contratos correspondientes. Asimismo, explicé que utilizé el puerto de Manzanillo por ser el mas importante y
activo de México, especialmente para el sector al que corresponde el producto objeto de investigacion, aunado a que se encuentra
cerca de la planta de Moly-Cop, y lo considera como puerto cuando realiza importaciones y, en consecuencia, cuenta con
informacién objetiva para realizar los calculos presentados.

211. En esta etapa de la investigacion, la Secretaria contd con informacion de flete y seguro maritimos, asi como de flete
interno, correspondientes a transacciones reales especificas para el producto investigado, la cual se obtuvo de las facturas y
pedimentos de importacion aportados por las empresas importadoras comparecientes.

ii. Determinacion

212. En el inicio de la investigacion, la Secretaria calcul6 el flete maritimo a partir de la informacién aportada por la Solicitante.
Sin embargo, en esta etapa de la investigacién la Secretaria considera mejor informacion la que se menciona en el punto anterior,
por corresponder a la mercancia objeto de investigacion y que procede de transacciones reales realizadas durante el periodo
investigado. A partir de dicha informacion, la Secretaria calcul6 un flete y seguro maritimos, asi como un flete interno, promedio en
dolares por kilogramo y lo aplicé segun el término de venta registrado en la base de datos.

213. Con fundamento en los articulos 2.4 del Acuerdo Antidumping, 36 de la LCE, y 53 y 54 del RLCE, la Secretaria ajusto el
precio de exportacion por concepto de flete y seguro maritimos, y por flete interno, con base en la informacion y metodologia de
célculo descritas.

2. Valor normal
a. Iraeta Energy
i. Precios internos

214. Iraeta Energy listo las ventas en el mercado interno de la mercancia idéntica a la exportada a México. Sefald que el codigo
de producto exportado a México, y el fabricado y vendido en el mercado interno son idénticos. Indicd que los precios estan dirigidos
al consumidor final, y que los términos y condiciones de venta son entregados al cliente.

215. La Secretaria le requirié que presentara las facturas que comprenden la totalidad de las ventas en el mercado interno del
cédigo de producto idéntico al exportado a México. En su respuesta, la empresa proporciond la documentacion solicitada.

216. De conformidad con el articulo 40 del RLCE, la Secretaria calculd el valor normal promedio ponderado del cddigo de
producto idéntico al exportado a México.

ii. Ajustes al valor normal

217. Iraeta Energy solicitd ajustar el valor normal por términos y condiciones de venta, en particular por gastos de crédito y flete
interno.

1) Crédito

218. La metodologia de calculo y las pruebas proporcionadas para sustentar el ajuste por crédito fue descrita en los puntos 69 a
72 de la presente Resolucion.
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2) Flete interno 04 8 7

219. Mencion6 que cada cliente tiene su propia tarifa de transporte interior por tonelada, la cual se exhibe en la columna de flete
interno de la base de datos de valor normal. La Secretaria le requirié la metodologia de calculo y el soporte documental que la
acreditara.

220. En su respuesta, la empresa proporcioné un ejemplo para calcular la tarifa por flete interno de uno de sus clientes, quien
no compré mercancia idéntica o similar a la exportada a México, por lo que la Secretaria no contd con la informacién necesaria para
validar la tarifa por flete interno aplicable al producto idéntico al exportado a México.

221. De conformidad con los articulos 2.4 del Acuerdo Antidumping, 36 de la LCE, y 53 y 54 del RLCE, la Secretaria acepto la
informacién proporcionada y ajusté el valor normal en China por concepto de gastos de crédito considerando la diferencia en dias
entre la fecha de pago y la fecha de la factura, no realiz6 el ajuste por flete interno por las razones que se mencionaron en el punto
anterior.

iii. Operaciones comerciales normales

222. Iraeta Energy presento el costo de produccion para el codigo de producto idéntico al exportado a México. Indicé que, para
el calculo del costo de produccion considerd el costo de materiales y componentes directos, mano de obra directa y los gastos
indirectos de fabricacion.

223. Indico que todos los insumos se compran a partes no relacionadas en el mercado abierto. Apuntd que debido al inicio y al
final del trabajo en proceso, las barras de acero realmente consumidas para los productos terminados no pueden extraerse
directamente del sistema ERP (por las siglas en inglés de "Enterprise Resource Planning"). Sin embargo, coincidié con la
Solicitante en que el coeficiente de consumo que empled en su solicitud de inicio de investigacion es una practica de la industria y
es razonable. Por lo tanto, reportd esa misma proporcion.

224. Iraeta Energy proporciono el costo de produccion del producto investigado para 2021, el cual se conformé del costo de la
materia prima, gastos indirectos de fabricacion incluyendo empleo, gastos generales, gastos financieros y depreciacion.

225. Cada uno de los conceptos sefialados fue estimado por Iraeta Energy con informacion de su sistema contable Yonyou U8+.
Presentd la hoja de calculo e impresiones de pantalla de su reporte de costos para el periodo investigado para el cédigo de
producto idéntico al exportado a México durante 2021.

226. Asimismo, incluyé hojas de calculo que reflejan las etapas de asignacion de costos, ademas de una estructura general de
los costos totales de produccion de la mercancia investigada conforme a su sistema contable.

227. La Secretaria considera importante sefalar que los costos de produccién se calcularon sobre la base de los registros que
llevo el productor exportador del producto objeto de investigacion, conforme a lo sefalado en el articulo 46 del RLCE, ya que tales
registros estan de conformidad con los principios de contabilidad generalmente aceptados del pais exportador y reflejan
razonablemente los costos asociados a la produccion y venta del producto considerado, de conformidad con el articulo 2.2 del
Acuerdo Antidumping.

228. La Secretaria aplico la prueba de ventas por debajo de costos para el cédigo de producto idéntico al exportado a México,
toda vez que registré volumenes suficientes para determinar el valor normal via precios, con la siguiente metodologia:

identifico las ventas que se realizaron a precios por debajo de costos por transaccion y determiné si estas ventas se efectuaron en
cantidades sustanciales, es decir, si el volumen total de dichas transacciones fue de 20% o mas del volumen total de las ventas
internas del cédigo de producto en el periodo investigado;

revisd que los precios permitieran la recuperacion de los costos dentro de un plazo razonable, que, en este caso, corresponde al
periodo investigado;

elimind del calculo del valor normal las operaciones de venta inferiores a los costos mas gastos de produccion que se efectuaron
durante un periodo prolongado, en cantidades sustanciales y a precios que no permiten recuperar todos los costos dentro de un
plazo razonable, y

a partir de las ventas restantes, la Secretaria realizé la prueba de suficiencia que establece la nota al pie de pagina 2 del Acuerdo
Antidumping.

229. Como resultado de la prueba descrita en el punto anterior, la Secretaria determind que, durante el periodo investigado, las
ventas en el mercado interno de Iraeta Energy para ese cédigo de producto, se efectuaron a pérdida.

230. Derivado de lo anterior, y de conformidad con los articulos 2.2 del Acuerdo Antidumping y 32 de la LCE, la Secretaria
determina que es procedente utilizar la metodologia del valor reconstruido en el calculo del valor normal.

iv. Valor reconstruido
1) Utilidad

231. Iraeta Energy indicd que no obtiene la tasa de beneficio sobre la base del cédigo de materiales, sino que utiliza la tasa de
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beneficio antes de impuestos durante el periodo de investigacion a partir de la cuenta de resultados de sus e@4s818cieros.

232. La Secretaria realizo el calculo de la utilidad a partir de la metodologia y el respaldo documental proporcionados por la
empresa para obtener el valor reconstruido en doélares por kilogramo, de conformidad con lo establecido en los articulos 2.2.2 del
Acuerdo Antidumping y 46 fraccion XI del RLCE.

233. Cabe senalar que, de considerarlo necesario, la Secretaria podra allegarse de mayores elementos en la siguiente etapa de
la investigacion.

b. Oriental Casting

234. Presentd una base de datos con las ventas en su mercado interno. Como sustento de sus ventas internas presenté un
contrato de venta y una factura de IVA. Agregd que los cddigos de producto vendidos en su mercado interno no son idénticos o
similares a los exportados a México.

235. En su respuesta al formulario senalé que, con fines de cooperacion, reporto las ventas detalladas a terceros paises, pero
que dicha informacion no debe considerarse como opcion de calculo del valor normal.

236. La Secretaria reviso las bases de datos presentadas y observé que, efectivamente, los cédigos de producto vendidos en el
mercado interno difieren de los exportados a México.

i. Costos de produccion

237. Derivado de lo que se sefala en el punto anterior y de conformidad con el articulo 2.2 del Acuerdo Antidumping, Oriental
Casting presento los costos de produccion de la mercancia investigada en su respuesta al formulario oficial.

238. La Secretaria analizé la informacién y le requirié que, de conformidad con el articulo 2.2.1.1 del Acuerdo Antidumping,
acreditara que los costos de produccién se calculan sobre la base de sus registros contables, que estos registros estén de
conformidad con los principios de contabilidad generalmente aceptados en China, y que reflejen razonablemente los costos
asociados a la produccion y venta de la mercancia investigada.

239. Oriental Casting respondié que, de conformidad con el articulo 12 de las Normas de Contabilidad de las Pequenas
Empresas (PCGA, por las siglas de "Principios de Contabilidad Generalmente Aceptados" chinos para las pequefias empresas), los
costos de las existencias obtenidas mediante la transformacion ulterior, incluye a los materiales directos, los gastos directos de
mano de obra y los gastos de fabricacion. Mientras que el articulo 14 de las Normas explica lo siguiente:

los gastos directos, los gastos de materiales y mano de obra, se incluiran directamente en los costos basicos de produccién y en los
costos auxiliares de produccion;

los gastos directos, como la energia proporcionada por los talleres auxiliares de produccion para la produccion de bienes, podran
recaudarse como costos auxiliares de produccién antes de asignarse e incluirse en los costos basicos de produccién con arreglo a
un método razonable, o pueden incluirse directamente en los costos de produccién incurridos por los productos producidos, y

otros gastos indirectos se recaudaran como gastos de fabricacidn y se asignaran e incluiran en el costo de los productos pertinentes
sobre la base de determinadas normas de asignacion al final del mes de que se trate.

240. Agreg6 que, la mano de obra, la materia prima, la electricidad y los gastos de fabricacion, se recogen sobre una base real y
se incluyen en los costos de produccion para el mes en curso. Concluyd que la practica contable de la empresa esta acorde a las
Normas de Contabilidad para las pequefias empresas. Cada empresa china esta sujeta al examen de la autoridad fiscal. Si la
practica de la empresa no esta acorde a la normatividad, se le otorgara una multa. Oriental Casting nunca recibié una multa.

241. Como prueba presenté un Aviso del Ministerio de Hacienda sobre la Promulgacién de las Normas contables para
pequefas empresas. Lo presentado en su respuesta se encuentra en esta normatividad.

242. A solicitud de la Secretaria presentd pruebas de que sus costos de produccion proceden de su sistema contable y cubren
la totalidad de los codigos de producto de la mercancia investigada. Presentd imagenes de capturas de pantalla, indicadas como
del libro mayor, y documentos en Excel, entre ellos el Balance de prueba.

243. La Secretaria analizo las pruebas. Oriental Casting presenté capturas de pantalla de la metodologia seguida para ingresar
a su sistema de contabilidad, presentd una pagina de Internet para acceder a este a través de contrasefa. En las imagenes de
captura de pantalla se busca Libro mayor, el periodo, y las cuentas a las que se quiera tener acceso. Finalmente, se pueden
descargar en archivo Excel.

244. También presentd imagenes de capturas de pantalla que se refieren a la cuenta correspondiente a los costos de
produccion, mismos que se encuentran en el periodo objeto de investigacion, los registros corresponden al gasto en materia prima,
mano de obra, electricidad y gastos de fabricacion por mes. En los documentos de Excel, la Secretaria observd que también se
registran los costos de producciéon por mes y por codigo de producto. Alli se registra el cédigo 125 (127), por lo que esto coincide
con el dicho de la empresa mencionado en el punto 82 de la presente Resolucion. Los valores reportados en ambas pruebas
coinciden con la parte correspondiente a los costos de produccion proporcionados en su respuesta al formulario oficial referentes al
gasto en materia prima, mano de obra, electricidad y gastos de fabricacién por mes.



245. No obstante, en relacion con los gastos generales, es decir, con los gastos de venta y adminis@4r8|9ncieros, de
investigacion y desarrollo, la Secretaria le requirié que explicara la metodologia realizada para la asignacion de los mismos y que
de conformidad con el articulo 46 del RLCE los asignara sobre la base del costo de ventas.

246. Oriental Casting respondié que, siguiendo las instrucciones de la Secretaria, reasignaba dichos gastos sobre la base del
costo de ventas.

247. Para demostrarlo presentd, en archivo de Excel, los gastos generales y su reasignacion. La Secretaria reviso dichos gastos
generales contra su prueba documental presentada en su respuesta al formulario oficial, sin encontrar diferencia en dichos gastos.
Replicé el factor de reasignacion de dichos gastos en la base de datos proporcionada sin encontrar diferencias.

248. De acuerdo con lo descrito en los puntos 237 a 247 de la presente Resolucion, la Secretaria calculd el costo total de
produccién para cada uno de los 7 codigos de producto idénticos a los exportados a México en délares por kilogramo.

ii. Valor reconstruido
249. Oriental Casting proporcioné el margen de utilidad general del afio 2021, que arroja su Balance de Prueba.

250. La Secretaria sumo al costo total de produccion la utilidad antes de impuestos que presentd Oriental Casting para obtener
el valor reconstruido de cada uno de los 7 cédigos de producto idénticos a los exportados a México en ddlares por kilogramo, de
conformidad con lo establecido en los articulos 2.2.2 del Acuerdo Antidumping y 46 fraccién XI del RLCE.

251. Cabe senalar que, de considerarlo necesario, la Secretaria podra allegarse de mayores elementos en la siguiente etapa de
la investigacion.

c. Shandong Shengye

252. Presenté una base de datos con las ventas en su mercado interno. Como sustento de sus ventas internas presenté un
contrato de venta y una factura de IVA. Agregé que en su mercado interno vende codigos de producto similares a los exportados a
México.

253. En su respuesta al formulario sefalé que, con fines de cooperacion, reporto las ventas detalladas a terceros paises, pero
que dicha informacion no debe considerarse como opcion de calculo del valor normal, asimismo, reporté el valor reconstruido de
acuerdo con las instrucciones del formulario.

254. La Secretaria observé en la base de datos que la empresa vendio, en su mercado interno, 5 de los 6 cédigos de producto
idénticos a los exportados a México y que como soporte documental de su base de datos la empresa presentd una sola factura
comercial, por lo que le requirié que presentara la totalidad de las facturas comerciales con su documentaciéon anexa.

i. Ajustes al valor normal

255. Shandong Shengye solicité ajustar el valor normal por términos y condiciones de venta, en particular por embalaje, crédito
y flete terrestre.

1) Embalaje

256. Explicé que el gasto de embalaje es el gasto del paquete antes de entregar los productos. Agregd que este se asigna a
todas las ventas totales del corporativo durante el periodo objeto de investigacion.

257. La Secretaria analizé su metodologia de asignacion. Observé que el ajuste por embalaje corresponde a una parte alicuota
del total de las ventas del corporativo y se asigna en funcion del volumen. Por lo que le requirié el soporte contable donde se
observe el reporte final o total por concepto, para el periodo investigado.

2) Crédito
258. Expuso que el costo del crédito se genera por el plazo de pago. Lo definié6 como el costo de oportunidad de la ocupacion

del capital por la diferencia entre la fecha de pago y la fecha de facturacién. Por lo que la Secretaria le requirié6 que demostrara que
las fechas de pago de las facturas comerciales fueron efectivamente las registradas en su base de datos.

259. Para estimar este ajuste, utilizo la tasa de interés del Banco Agricola de China. Present6 la siguiente liga a la pagina de
Internet https://www.abchina.com/cn/PersonalServices/Quotation /bwbll/201511/t20151126_807918.htm. La Secretaria accedi6 a la
liga y encontr6 una coincidencia exacta con las tasas de interés reportadas por Shandong Shengye.

3) Flete terrestre

260. Explico que el flete terrestre es el gasto de transporte desde la fabrica hasta el puerto. Agregé que este se asigno a todas
las ventas del corporativo durante el periodo investigado.

261. La Secretaria analizé la metodologia de asignaciéon. Observo que el ajuste por flete terrestre corresponde a una parte
alicuota del total de las ventas del corporativo y se asigna en funcién del volumen, le requirié el soporte contable donde se observe
el reporte final o total por este concepto durante el periodo investigado.

262. Debido a que algunos de los ajustes al valor normal estan reportados en yuanes, Shandong Shengye los convirtié a
dolares. La Secretaria le requiri6 para que presentara el soporte documental que acreditara el tipo de cambio utilizado en la
conversion de la moneda y que, de conformidad con los articulos 2.4.1 del Acuerdo Antidumping y 58 del RLCE, se asegurara de



que el tipo de cambio correspondiera a la fecha en la que fue realizada la venta. 0490
ii. Costos de produccion y operaciones comerciales normales

263. Con el objeto de determinar que las ventas en el mercado interno de la mercancia idéntica o similar a las reportadas en el
apartado de precio de exportacion durante el periodo investigado no fueron realizadas a precios inferiores a los costos unitarios (fijos
y variables) de producciéon, mas los gastos administrativos, de venta y de caracter general en los términos del articulo 2.2.1 del
Acuerdo Antidumping, Shandong Shengye presentd los costos de produccion de la mercancia investigada en su respuesta al
formulario oficial.

264. La Secretaria analizé la informacién y le requirié que, de conformidad con el articulo 2.2.1.1 del Acuerdo Antidumping,
acreditara que los costos de produccion se calculan sobre la base de los registros contables, que estos registros estan de
conformidad con los principios de contabilidad generalmente aceptados en China, y que reflejan razonablemente los costos
asociados a la produccién y venta de la mercancia investigada.

iii. Valor reconstruido

265. Shandong Shengye utilizé el margen de utilidad general del afo 2021 para calcular el valor reconstruido. La Secretaria le
requirid6 el soporte documental que respaldara las cifras empleadas en el célculo del margen de utilidad y que explicara
ampliamente la metodologia de calculo del mismo.

iv. Determinacion

266. Por las razones que se exponen en los puntos 45 y 51 de la presente Resolucion, la Secretaria no obtuvo la informacion
que solicitd, por lo que no contd con los elementos necesarios para calcular un margen de discriminacion de precios individual a
Shandong Shengye.

267. En consecuencia, la Secretaria determina, de conformidad con los articulos 6.8 y Anexo Il del Acuerdo Antidumping, y 54
segundo parrafo y 64 ultimo parrafo de la LCE, emplear la informacién que obra en el expediente administrativo del caso,
correspondiente a la informacion aportada por la empresa Solicitante que se menciona en los puntos 193 a 213 y 268 a 292 de la
presente Resolucion, complementada con la informacion aportada por las empresas importadoras comparecientes.

d. Las demas exportadoras

268. La Secretaria, de conformidad con los articulos 6.8 y Anexo Il del Acuerdo Antidumping, y 54 y 64 ultimo parrafo de la LCE,
calculd un valor normal para las demas empresas exportadoras de China, a partir de la informacién descrita en los puntos 51 a 74
de la Resolucion de Inicio, la cual se indica a continuacion.

i. Precios internos

269. Moly-Cop indicé que presenté referencias de precios de bolas de acero en el mercado interno de China, de empresas
productoras de dicho pais, disponibles en fuentes publicas, en este caso, de la pagina de Internet de Alibaba (alibaba.com) del 12
de julio de 2021. Explicé que dichos precios fueron llevados a valores correspondientes al periodo investigado, usando el indice de
Precios al Productor como deflactor. Agregé que, al comparar estos valores contra el costo de produccién, concluyé que los precios
no estan dados en el curso de operaciones comerciales normales, dado que no cubren los costos de produccion ni el costo de la
materia prima. En este sentido, los precios internos no constituyen una referencia valida para el calculo del margen de dumping v,
por tanto, se justifica el uso del valor reconstruido.

270. Al respecto, la Secretaria se percatdé de que, contrario a lo sefalado por la Solicitante, el indice utilizado para llevar los
precios al periodo investigado fue el Indice de Precios al Consumidor, y no el Indice de Precios al Productor, por lo que previno a la
Solicitante para que aclarara por qué uso este indice, asi como para que justificara por qué lo consideré6 mas conveniente para el
célculo.

271. En respuesta, sefialé que usé el indice de Precios al Consumidor por ser un indicador de inflacién de uso extendido, de
mayor accesibilidad, y la informacion disponible permite establecer que la economia de China generalmente sigue patrones
relativamente estables de cambios en precios. No obstante, destacd que, en atencion al requerimiento de la Secretaria, deflacté los
precios utilizando el indice de Precios al Productor de China, aclarando que su difusién es mas limitada, por lo que aplicé la
siguiente metodologia para su obtencion:

consulto el Burd de Estadisticas del gobierno de China, fuente oficial de estadisticas, el cual consiste en reportes de indices de
precios; posteriormente, considerd el nivel mas desagregado disponible, que fue el indice Mensual de Precios de Productores
Industriales, difundido con relativa periodicidad por las autoridades de China, e

indicé que, para construir una serie histérica completa consulté la informacion del Banco de la Reserva Federal de San Luis de los
Estados Unidos, en virtud de que es uno de los doce bancos que conforman el sistema de la Reserva Federal o Banca Central de
los Estados Unidos, el cual difunde diversos indicadores financieros, entre los que se encuentran los datos del indice de Precios al
Productor del sector industrial de China, reportados en forma de tasa anual de crecimiento, y observd que dichos datos son
consistentes con los que reportan las autoridades chinas, y sobre esa base capturd la informacion relevante y construyé el
solicitado indice de Precios al Productor.

272. La Secretaria reviso la informacion aportada, verificé que procede de las fuentes citadas por Moly-Cop, y consideré que la
estimacion realizada es adecuada, por lo que acepté emplear dicho indice.

273. En relacion con la manifestacion de la Solicitante de que los precios procedentes de la pagina de Internet de Alibaba
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(alibaba.com) corresponden a empresas productoras chinas que ofertan el producto objeto de investigacion @49’iﬂ)rio nacional
de China, la Secretaria le previno para que proporcionara el soporte documental que acreditara la busqueda de dichos precios en la
pagina de Internet de Alibaba, asi como de los resultados que obtuvo, acreditando cada uno de los pasos realizados en la
recopilaciéon de los precios. Asimismo, le solicitd que proporcionara la participacion en el mercado interno de China, tanto en la
produccién como en las ventas del producto objeto de investigacion, que tuvo cada una de las empresas de las que obtuvo
referencias de precios durante el periodo investigado. Al respecto, la Solicitante sefialé lo siguiente:

en relacion con el soporte documental, la fuente de datos de precios consiste en la captura de pantalla que despliega el buscador
electronico de la pagina de Internet de Alibaba. Precisé que este buscador es un navegador originado en China que conecta a
proveedores y compradores;

respecto a la acreditacion de precios en la pagina de Internet de Alibaba, indicé que los criterios de busqueda aplicados fueron los
siguientes: i) en el recuadro de criterio de busqueda se tecleé "grinding balls", dado que es una denominaciéon comun del producto
objeto de investigacion, y ii) en el menu de opciones a la izquierda, mismo que permite definir los criterios de busqueda, se
selecciond China; en consecuencia, el buscador define como ubicacion del oferente a China;

en cuanto a los criterios de depuracion, indicé que se descartaron aquellos resultados que no corresponden al producto objeto de
investigacion, tales como: bolas cromadas, maquinaria que usa bolas, entre otros. Asimismo, en el caso de los productos
seleccionados, esto es, Unicamente bolas de acero para molienda, las empresas oferentes no fueron descartadas, en razén de que
en todos los casos se trata de fabricantes chinos del producto objeto de investigacion, lo cual fue acreditado con la captura de
pantalla de la pagina de Internet de dichas empresas;

en relacion con la participacion en las ventas que tuvieron las empresas de las cuales obtuvo las referencias de precios en China,
realizé una estimacion, a partir de la informacion sobre la produccion, las ventas, asi como los principales mercados de cada una de
dichas empresas, y de la estimacion de esos mismos datos para China en su conjunto, y obtuvo una participaciéon promedio de
alrededor del 16% de estas empresas en el total de ventas durante el periodo investigado, y

agregd que, con la intencion de corroborar lo anterior y proporcionar mayores elementos de certidumbre, realizé el mismo ejercicio
para encontrar referentes adicionales de precios, usando la informacioén y la pagina de Internet actualizados, deflactando los precios
para llevarlos al periodo investigado, y concluyé que los resultados no cambiaron sustancialmente.

274. De la misma manera, la Secretaria previno a Moly-Cop para que demostrara que las referencias de precios que
proporcioné corresponden a producto fabricado en China, que es destinado al consumo interno de ese pais, y que las descripciones
cumplen plenamente con la definicién del producto objeto de investigacion, en virtud de que presentd descripciones, tales como:
bolas para molienda forjadas y fundidas, que incluye cilindros (cylpebs), bolas de molino metdlicas, y bolas de fundicion. Al
respecto, la Solicitante sefal6 lo siguiente:

el criterio de busqueda de precios establece que la region de ubicacidon del oferente sea China. Asimismo, la revision de la
informacién de cada uno de los oferentes identificados le permitié establecer que son empresas productoras chinas, y

respecto a que la descripcion del producto cumpla con el que es objeto de investigacion, indicé lo siguiente:
en cuanto a las bolas para molienda forjadas y fundidas, anexé informacion referente Unicamente a bolas de acero forjadas;

en relacion con las que incluyen cilindros (cylpebs), argumentd que debe entenderse que los precios de cualquiera de esos tipos de
bolas se encuentran en ese rango, y anexd los precios Unicamente de bolas de acero forjadas;

para las bolas de molino metalicas, aclaré que la descripcién del producto es "Grinding Balls Grinding Ball 3inch Grinding Metal
Balls", las cuales se tratan de bolas de metal, pero para molienda, y anexd, para mayor claridad, los distintos tipos de bolas de
metal que fabrica la empresa, que incluye el producto investigado, y

en lo que respecta a bolas de fundicion, indicé que, aunque en la descripcidon del producto se menciona que la bola es fundida
("wereable cast media ball"), la descripcion también indica bola forjada ("Grinding Steel Forged"), por lo que la empresa ofrece el
producto en ambas opciones, con ese rango de precios. Para corroborarlo, incluyd la descripcion del producto que ofrece la
empresa china, en donde se aprecia que la bola puede provenir de un proceso "Casting/Forge", es decir, del forjado o de la
fundicion.

275. Anadié que las referencias de precios encontradas cumplen con la definicion del producto objeto de investigacion;
involucran mercancia producida en el mercado interno de China, y los oferentes no distinguen sus posturas de precios por destino
de consumo.

ii. Determinacion

276. La Secretaria revisé la informaciéon aportada por la Solicitante, y confirmé que cada una de las empresas de las que
presento referencias de precios (Zhanggqiu Taitou Special Steel Ball Factory, Iraeta Energy, Jinan Huafu Forging Joint-Stock Co.,
Ltd., Tianjin Nanxiang Steel Strip Processing Co., Ltd., y Citic Pacific Special Steel Group Co., Ltd.), cumplen con el perfil indicado,
es decir, se trata de empresas productoras situadas en China, y en su catalogo de productos se encuentran las bolas de acero para
molienda, con las caracteristicas que corresponden al producto objeto de investigacion.

277. Con el fin de cerciorarse de los datos, la Secretaria replicé la metodologia descrita por Moly-Cop para los casos en los que
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aun estaba disponible la informacion en la pagina de Internet de Alibaba (alibaba.com), los cuales represe®4;821el 90% del
total, seleccionando a China como el destino final del producto, y pudo verificar que los precios cotizados coinciden con los
reportados por la Solicitante. Asimismo, consideré que, en conjunto, los precios reportados por las empresas chinas son indicativos
del precio del producto objeto de investigacidon que se observa en el mercado interno de China.

278. Derivado de lo anterior, la Secretaria confirma que los precios que aport6 la Solicitante corresponden a producto objeto de
investigacion, son de empresas productoras chinas y que se destinan al mercado chino, por lo que, de conformidad con los
articulos 2.1 del Acuerdo Antidumping y 31 de la LCE, la Secretaria calculé un precio promedio en délares por kilogramo, a partir de
las referencias de precios aportadas por la Solicitante.

iii. Ajustes al Valor normal

279. La Solicitante no proporcioné informacién para realizar ajustes al valor normal. Al respecto, indicé que los precios se
encuentran reportados a nivel FOB en el puerto chino, y que para llevar el precio interno a nivel ex fabrica solamente haria falta
deducir el flete del puerto a la planta. Sin embargo, como se mencioné en el punto 211 de la presente Resolucion, la Secretaria
conto con informacion para calcular este ajuste, por lo que lo aplico a los precios FOB para llevarlos a nivel ex fabrica.

iv. Determinacion

280. Con fundamento en los articulos 2.4 del Acuerdo Antidumping, 36 de la LCE, y 53 y 54 del RLCE, la Secretaria ajusto el
valor normal por concepto de flete interno, a partir de la informacion aportada por las empresas importadoras comparecientes.

v. Operaciones comerciales normales

281. Moly-Cop argumenté que los precios en el mercado interno de China no estan dados en el curso de operaciones
comerciales normales, toda vez que no cubren los costos totales de produccion del producto objeto de investigacion, por lo que
presentd informacion de los costos de produccion del referido producto, diferenciandolo en bolas S-M y SAG, de acuerdo con lo
senalado en el punto 197 de la presente Resolucion.

282. Indic6 que, de acuerdo con su experiencia operativa y comercial, con objeto de fabricar bolas de acero para molienda, los
métodos de produccion, equipo y tecnologia son muy semejantes a nivel internacional, sin embargo, la estructura de costos puede
ser diferente, en razén de los valores particulares de los insumos que enfrenta cada productor, por lo cual, consideré la siguiente
metodologia, con objeto de poder determinar los costos de produccién en China:

identificd los requerimientos de produccién que, de acuerdo con su experiencia manufacturera, son necesarios para producir una
unidad del producto objeto de investigacion, en este caso, una tonelada de bolas de acero;

considerd los precios unitarios relevantes para China, de cada uno de los insumos identificados (barra de acero, desperdicio, agua,
electricidad y gas), y multiplicé cada precio del insumo por la cantidad requerida. Para el costo de la barra de acero consideré el
precio de exportacion, de acuerdo con informacién obtenida de las estadisticas de comercio de Trade Map para el mercado
asiatico;

en el caso de los gastos de mantenimiento y otros gastos semi variables similares, para asignar el costo correspondiente, considerd
la ratio de los montos por estos conceptos respecto del insumo principal de otros gastos, que es el gas, siendo la suma de todos los
montos el costo total de fabricacion;

con la intencién de anadir los gastos de administracion y venta, asi como los gastos financieros, considerd la proporcion de estos
conceptos en el costo de ventas. Para realizar este calculo, utilizé la informacién disponible de la empresa CITIC Ltd. ("CITIC"), la
cual, de acuerdo con su busqueda, fue la Unica que reporté publicamente sus estados de resultados, e

indicé que, para acreditar los precios de los insumos, en general, utilizé medios electrénicos que reportan estadisticas de precios
por pais, o bien, datos de precios de comercio internacional sustentados en fuentes oficiales, obtenidos de las paginas de Internet
de Ceicdata, Statista, GlobalPetrolPrices, y Trade Map. Afadié que dichos datos fueron deflactados, con objeto de estimar los
precios en el periodo investigado.

283. Al respecto, la Secretaria revis6 cada una de las fuentes empleadas en la obtencién de los costos y gastos de produccion,
y constato que la informacion aportada proviene de dichas fuentes.

284. Asimismo, la Secretaria previno a la Solicitante para que, entre otras cuestiones, explicara y justificara como es que el
valor de las exportaciones en la zona del mercado asiatico en la que se ubica China, correspondientes a la subpartida 7228.30,
refleja fielmente el costo de produccién de la barra de acero en dicho pais, y presentara el soporte documental de los montos de
requerimientos de produccion de la barra de acero y desperdicio, agua y electricidad, que fueron reportados, asi como para que
justificara como el costo del uso de agua industrial en una localidad y el uso de tarifas de gas para ciertas regiones de China,
pueden considerarse representativos de todo el pais, y respecto de la electricidad, justificara por qué es valido considerar la tarifa
domeéstica, en lugar de la tarifa industrial.

285. En respuesta, la Solicitante indicé que el valor de las exportaciones en la zona del mercado asiatico, en el que se ubica
China, refleja fielmente el costo de produccion de la barra de acero en dicho pais, dado que el producto fundamental para la
produccién de bolas de acero para molienda roladas o forjadas, es la barra de acero micro-aleada, y que los precios a los que las
empresas locales chinas compran a sus proveedores domésticos esa barra es informaciéon que no se encuentra a su alcance. En
consecuencia, efectud estimaciones acerca de los precios que enfrenta China, dada su ubicacién regional en el comercio
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internacional, por lo que considera razonable estimar el costo con el precio de exportacion de los principale%@e@que operan
en la region asiatica.

286. En relacion con el soporte documental de los requerimientos de produccién de materia prima, agua y energia, proporcion6
su propia informacién para cada uno de los meses del periodo investigado. En cuanto al costo industrial del agua en una sola
regién, argumenté que, para hacer mas precisas sus estimaciones, consideré el promedio de treinta y seis ciudades chinas
diferentes, obtenido con informacion de la pagina de Internet de Ceicdata (www.ceicdata.com). Respecto a la tarifa eléctrica,
presento informacién de la tarifa industrial en el periodo investigado que obtuvo de la pagina de Internet de GlobalPetrolPrices
(https://es.globalpetrolprices.com). Finalmente, justificd el uso de tarifas de gas de las regiones que propuso, para lo cual, presenté
informacién de varias empresas que fabrican el producto objeto de investigacion que, identifico, se ubican en dichas ciudades, cuya
fuente es la pagina de Internet del Instituto de Oxford para Estudios de Energia (https://www.oxfordenergy.org).

287. Adicionalmente, la Secretaria previno a la Solicitante para que proporcionara estados financieros de empresas chinas
fabricantes del producto objeto de investigacion que se ubicaran en China, en virtud de que detectd que la informacion financiera de
la empresa CITIC se reporta en ddlares de Hong Kong, por lo que, presumiblemente, se trata de una empresa situada en dicho
pais. En respuesta, Moly-Cop afirm6 que dicha empresa es una firma china, y que dentro de su conglomerado se encuentra CITIC
Pacific Special Steel Group Co., Ltd., el cual es un grupo acerero que, dentro de los productos que fabrica, se encuentran las bolas
de acero para molienda, el cual tiene una planta de produccion de bolas en el puerto de Shanghai, en China, por lo que reiteré que
la informacién de la firma CITIC no sdlo es pertinente, sino que, ademas, es la Unica informacién razonablemente a su alcance.

288. Por lo que respecta a la informacién de costos de produccion, la Secretaria tomoé Unicamente el precio de exportacion de
China para la barra de acero durante el periodo investigado, de Trade Map, y no el precio de exportacion de la regidén de Asia, como
lo propuso la Solicitante, toda vez que considera que se trata de informaciéon mas especifica y, por lo tanto, mas cercana al precio
que se paga en dicho pais por ese insumo. Asimismo, utilizé el costo del agua que proporcioné la Solicitante para treinta y seis
ciudades chinas, por considerar que es informacidén mas completa que la de una sola regién de China, y validé la informacion
aportada para la tarifa de gas.

289. En cuanto a la informacién proporcionada de gastos generales obtenida de la empresa CITIC, la Secretaria confirmd, a
partir de la informacion que aport6 la Solicitante, que dicha firma contiene dentro de su conglomerado a la empresa CITIC Pacific
Special Steel Group Co., Ltd., la cual cuenta con una planta de produccién de bolas en el puerto de Shanghai, China, y por lo tanto
se considera apropiado emplear la informacién del corporativo. Adicionalmente, la Secretaria ingres6 a la pagina de Internet
https://www.citic.com/ar2021/pdf/full_en.pdf, y se percaté de que la informacion financiera de la empresa CITIC esta disponible para
todo el periodo investigado, por lo que decidié emplear esta informacion en el calculo.

vi. Determinacioén

290. De la comparacion de los precios internos contra los costos mas gastos de produccion, la Secretaria observé que, tal como
lo sefialé la Solicitante, los precios en el mercado interno de China no cubren los costos y gastos generales de produccién, aun
tomando los costos mas gastos generales mas bajos, los cuales corresponden a las bolas S-M, por lo que se presume que dichos
precios no estan dados en el curso de operaciones comerciales normales. Por lo anterior, y de conformidad con los articulos 2.2 del
Acuerdo Antidumping y 32 de la LCE, la Secretaria determiné que es procedente utilizar la metodologia del valor reconstruido para
el célculo del valor normal.

vii. Valor reconstruido

291. Para el calculo del valor reconstruido, al costo de produccion mas gastos generales, por tipo de producto, es decir, bolas S-
My SAG, sefalados en los puntos 281 a 289 de la presente Resolucion, la Solicitante agreg6 la utilidad, antes de su afectacion por
impuestos, obtenida de la informacion financiera de CITIC, sin embargo, derivado de lo sefalado en el punto 289 de la presente
Resolucion, la Secretaria obtuvo el dato de la utilidad correspondiente al periodo investigado, a partir de dicha informacion
financiera.

292. Con fundamento en lo establecido en los articulos 2.1 del Acuerdo Antidumping, 30 de la LCE, y 38 y 39 del RLCE, la
Secretaria comparo el valor normal con el precio de exportacion por tipo de producto, calculé un valor reconstruido promedio de los
tipos de producto, es decir, bolas S-M y bolas SAG, para compararlo con la categoria "NE", la cual se definié en el punto 203 de la
presente Resolucion.

2. Margen de dumping

293. De conformidad con lo dispuesto en los articulos 2.1, 6.8, y parrafos 1 y 7 del Anexo Il del Acuerdo Antidumping, 30, 54
ultimo parrafo y 64 de la LCE, y 38 del RLCE, la Secretaria comparé el valor normal con el precio de exportacion correspondiente a
las importaciones de bolas de acero para molienda, originarias de China, y determiné que se realizaron con los siguientes
margenes de discriminacion de precios:

de 0.0255 ddlares por kilogramo para las importaciones provenientes de Iraeta Energy;
de 0.0211 délares por kilogramo para las importaciones provenientes de Oriental Casting, y

de 0.5859 ddlares por kilogramo para las importaciones provenientes de Changshu Longte, Shandong Shengye y de las demas
empresas exportadoras.
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B. Analisis de amenaza de daiio y causalidad 0494

294. La Secretaria analizé los argumentos y las pruebas aportadas por las partes comparecientes, ademas de la informacién de
la que ella misma se allegd, con el objeto de determinar si las importaciones de bolas de acero para molienda originarias de China,
efectuadas en condiciones de discriminacidon de precios, causaron una amenaza de dafio a la rama de produccién nacional del
producto similar. Esta evaluacion comprende, entre otros elementos, un examen de:

el volumen de las importaciones en condiciones de discriminacién de precios, su precio y el efecto de estas en los precios internos
del producto nacional similar;

la repercusion del volumen y precio de esas importaciones en los indicadores econdmicos y financieros de la rama de produccion
nacional del producto similar, y

la probabilidad de que las importaciones aumenten sustancialmente, el efecto de sus precios como causa de un aumento de esta, la
capacidad de produccion libremente disponible del pais exportador o su aumento inminente y sustancial, la demanda por nuevas
importaciones y la existencia del producto objeto de investigacion.

295. El analisis de los indicadores econdémicos y financieros de la rama de produccién nacional comprende la informaciéon que
Moly-Cop proporciond, ya que es representativa de la rama de produccién nacional del producto similar, tal como se determiné en el
punto 102 de la Resolucién de Inicio, situacién que se confirma en el punto 333 de la presente Resolucion. Para ello, la Secretaria
considerd datos de 2019, 2020 y 2021 que constituyen el periodo analizado e incluyen el periodo investigado para el andlisis de
discriminacion de precios, asi como las estimaciones correspondientes para 2022. Salvo indicacién en contrario, el comportamiento
de los indicadores en un determinado afio se analiz6 con respecto al inmediato anterior comparable.

1. Similitud de producto

296. Conforme a lo establecido en los articulos 2.6 del Acuerdo Antidumping y 37 fraccion Il del RLCE, la Secretaria evalud la
informacion y pruebas que obran en el expediente administrativo para determinar si las bolas de acero para molienda de fabricacién
nacional son similares al producto objeto de investigacion.

297. En los puntos 78 a 93 de la Resolucién de Inicio, la Secretaria analiz6 y determiné que existen elementos suficientes para
considerar que las bolas de acero para molienda de fabricaciéon nacional son similares al producto objeto de investigacién, ya que
ambas cuentan con caracteristicas fisicas y composicion quimica semejantes, se fabrican con los mismos insumos y mediante
procesos productivos que no muestran diferencias sustanciales. Asimismo, atienden a los mismos consumidores, lo que les permite
cumplir con los mismos usos y funciones y ser comercialmente intercambiables.

298. En esta etapa de la investigacion, las empresas importadoras, Proesmma y ME Elecmetal México, presentaron
cuestionamientos sobre la similitud, sustituibilidad e intercambiabilidad de las bolas de acero fabricadas por Moly-Cop y las
originarias de China en relacién con: i) el impacto del diametro en la intercambiabilidad, y ii) el impacto de la composicién quimica,
calidad y rendimiento. Los argumentos especificos de las partes se indican en los siguientes puntos.

299. Por una parte, Proesmma solicité que las bolas de acero cuyo diametro se sitla por encima de 5.5 y hasta 6.25 pulgadas
de diametro sean excluidas de la presente investigacion, pues la Solicitante no presentd pruebas suficientes ni los elementos que
justifiquen que estas sean similares y comercialmente intercambiables con las de fabricacion nacional, conforme a lo siguiente:

Moly-Cop incluyé como producto investigado bolas de acero de 1 a 6.25 pulgadas de diametro, sin embargo, ella misma sefialé que
en el periodo analizado soélo fabricd bolas de acero de 1 a 5.5 pulgadas, y aunque en la practica es posible usar diametros
sustitutos, ello conllevaria a una distinta productividad y eficiencia en el proceso de molienda. Si las bolas de distintos diametros
fueran sustitutas e intercambiables, no tendria por qué haber distinta productividad y eficiencia en los procesos. Incluso, la propia
Solicitante indic6 que cada diametro produce una energia de impacto especifica, por lo que una variacion de diametro debe ser
analizada técnicamente, no soélo para lograr eficiencia sino para evitar dafios a los molinos. Por consiguiente, no hay sustituibilidad
para las bolas de acero cuyo didmetro se situa por encima de 5.5 pulgadas;

no existe intercambiabilidad entre los diferentes diametros de bolas, ya que, dependiendo del mineral, volumen de molienda, tamafno
de molino y otros factores, se determina el tamafo 6ptimo de la bola para cada molino y operacién minera. Asimismo, se debe
considerar que las bolas se van desgastando dentro del molino, y generan un gradiente que es el 6ptimo para poder realizar la
molienda; también existen operaciones que combinan tamafos dentro del molino para obtener una mejor molienda, por lo que el
diametro influye directamente en la finura o granulometria;

incorporar diametros inferiores, implica cambios en la linea de produccion de la molienda, los cuales resultan onerosos ya que se
tienen que cambiar los revestimientos de los molinos, y esto conllevaria a no operar de manera 6ptima con el riesgo de dafar los
molinos, y

Moly-Cop debioé probar que, en el periodo de andlisis, conté con capacidad, maquinaria, equipo y personal para producir las bolas de
molienda similares a las importadas de China con diametros en rango de 5.5 a 6.25 pulgadas y con composiciones quimicas
similares.

300. Por su parte, Moly-Cop manifesté que debe considerarse improcedente la peticion de excluir de la investigacion a las bolas
de acero de 5.5 a 6.25 pulgadas, ademas de que el analisis debe realizarse conforme a lo establecido en el articulo 2.6 del Acuerdo
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si bien las bolas de acero de 5.5 a 6.25 pulgadas no son idénticas al tener didmetros distintos, tienen caracteristicas similares y
cumplen con la misma funcién de ser un medio de trituracion para la obtencion de minerales, por lo que pueden ser comercialmente
intercambiables;

el tipo de material que se tritura, las caracteristicas del producto final de la molienda y del molino usado, pueden determinar el
tamano optimo del diametro de bola a utilizar, pero el uso de diametros diferentes no queda excluido al ser compensado por los
bajos precios del producto importado, por lo que la sustitucion de diferentes diametros es posible, y

la Secretaria ha considerado similares productos con diferencias fisicas, como en el caso de la investigacion antidumping sobre las
importaciones de ollas de presién de aluminio originarias de China, en donde determind que las ollas de fabricacion nacional eran
similares a las importadas, aun cuando presentaban diferente capacidad, pues ello no les impedia cumplir con las mismas
funciones y ser comercialmente intercambiables. Asimismo, indicé que las alegaciones de Proesmma implicarian que cada una de
las categorias del producto investigado deban ser similares entre si, lo cual ya ha sido rechazado por Grupos Especiales de la
Organizacion Mundial del Comercio (OMC). El hecho de que no haya similitud cruzada no demuestra que se haya infringido el
articulo 2.6 del Acuerdo Antidumping. Asimismo, en el Panel del Tratado de Libre Comercio de América del Norte (TLCAN) sobre
las importaciones de urea originarias de los Estados Unidos y Rusia, se indicé que una determinacion adecuada del alcance del
término productor nacional debe tomar en cuenta la capacidad del Solicitante para producir los bienes idénticos o similares.

301. Por una parte, y a fin de contar con mayores elementos de analisis, la Secretaria requirié informacion adicional a Moly-Cop.
Ademas, solicité informacion a empresas usuarias y/o consumidores industriales del producto objeto de investigacion. Para ello, la
Secretaria considerd la lista de clientes que proporcioné la Solicitante en la etapa de inicio, incluyendo dos empresas sefialadas
como consumidoras por parte de ME Elecmetal México. Para tal fin, la Secretaria calculd una muestra representativa de 12
empresas, con un nivel de confianza al 95% y un error maximo permitido del 5%, y aplicé una selecciéon mediante un muestreo
aleatorio simple.

302. Posteriormente, y a fin de contar con mayor informacion, la Secretaria consideré conveniente realizar un segundo
requerimiento a empresas usuarias y/o consumidores industriales, para lo cual, estimé una nueva muestra estadisticamente
representativa de 13 empresas sobre la informacion de ventas a clientes que proporciond Moly-Cop en su respuesta al
requerimiento en la presente etapa de la investigacion. Para estimar la muestra, la Secretaria aplicd los mismos parametros
sefalados en el punto anterior.

303. En respuesta al requerimiento, la Solicitante reiteré6 que cuenta con la capacidad técnica para fabricar bolas mayores a 5.5
pulgadas de diametro, pero el mercado mexicano no las ha requerido. Para sustentarlo, proporciondé como prueba documental el
testimonio de un ingeniero del Departamento de Ingenieria y Proyectos de Moly-Cop, en el cual se sefiala que la maquinaria para
fabricar las bolas de acero objeto de investigacion es de disefio propio y cuenta con la robustez adecuada para fabricar las bolas
mas grandes en el sector de la mineria. Indicé que dicha maquinaria sélo se ha utilizado al 60% de su potencia. Asimismo, sefialé
que la Secretaria podria realizar una visita de verificacion en su planta a fin de constatar el proceso y fabricacién de bolas de acero
de hasta 6.25 pulgadas.

304. Adicionalmente, Moly-Cop sefald que la literatura en la materia permite concluir que los diferentes diametros de las bolas
de acero son comercialmente intercambiables, pues el hecho de que pueda recomendarse un tamafio 6ptimo para ciertas
operaciones no impide que la misma funcion se pueda realizar con otros diametros. Para acreditarlo, proporcioné el documento "llI
SIMPOSIUM SOBRE MOLIENDA, 10 al 14 de noviembre, 1980, Vifia del Mar - Chile" que incluye el Tema VIII "TAMANO DE LOS
MEDIOS DE MOLIENDA Y PRACTICA DE RECARGA MULTIPLE" de Ettore Azzaroni, y el documento "CRUSHING & GRINDING
CALCULATIONS PART 1" de Fred C. Bond, 1961 del British Chemical Engineering.

305. Por lo que se refiere a las respuestas de los consumidores industriales, la Secretaria observo lo siguiente:

utilizan bolas de diferente diametro en sus procesos para optimizar sus procesos de molienda, independientemente de su origen ya
que si se utiliza un sélo diametro no existe una correcta abrasion;

el diametro a utilizar depende del proceso de molienda, que puede ser en una o dos etapas, pasando de bolas de diametro grande a
bolas de diametro menor o mas pequefias, ademas de la potencia del molino, disefio de ingenieria de la planta, asi como el tipo,
dureza y propiedades de los minerales;

los medios de ftrituracion se desgastan con el mineral procesado durante la molienda; el tamafio de bola a utilizar se define
mediante estudios, féormulas, muestreo, simulacion y/o calculo de desgaste de bola y analisis mineraldgico, basados en conceptos
de metalurgia dependiendo del tipo y tamafio de mineral, y la potencia del molino con el fin de determinar la eficiencia 6ptima, y

ninguna de las empresas que dieron respuesta al requerimiento, presentdé elementos que demuestren o permitan inferir que existe
una imposibilidad técnica para utilizar las bolas de fabricaciéon nacional por causa o limitacion de su diametro.

306. De la revision y analisis de los argumentos y medios de prueba que proporcionaron la Solicitante, Proesmma vy las
empresas consumidoras del producto objeto de investigacion, la Secretaria considera que no es procedente excluir de la presente
investigacion a las bolas de acero con didmetro superior a 5.5 y hasta 6.25 pulgadas, en virtud de lo siguiente:

las bolas de acero para molienda objeto de investigaciéon y de fabricacidn nacional, independientemente de su diametro, resultan



ser productos similares en términos de lo establecido en los articulos 2.6 del Acuerdo Antidumping y 37 fra@iq.l%LCE, pues
ambas presentan caracteristicas y composicion semejantes, se fabrican a partir de barras de acero mediante procesos de rolado
y/o forjado, y se usan principalmente como medios de trituracion dentro de los procesos de molienda de minerales por parte del
sector minero;

de las respuestas recibidas por parte de las empresas consumidoras de bolas de acero, se confirmdé que estas utilizan o
intercambian bolas de diferentes diametros para optimizar sus procesos, lo cual depende de una serie de factores, como las
caracteristicas del molino y del mineral a triturar, pero ello no cambia el hecho de que el producto nacional e investigado de China
sean similares, independientemente de su diametro. Asimismo, de la revision de las respuestas no se observaron elementos que
indiquen que no exista intercambiabilidad en el uso debido al diametro, ni que, durante el periodo analizado, la produccion nacional,
y en particular la Solicitante, no haya atendido la demanda en los diametros solicitados por sus clientes;

Proesmma no presentdé elementos que acreditaran que las bolas de acero fabricadas por la Solicitante no fueran similares ni
intercambiables en su diametro con las bolas importadas de China, soélo reiterd los elementos que ya habia sefalado la Solicitante
en la etapa de inicio en cuanto al impacto en la productividad y eficiencia de los procesos de molienda;

los documentos de Fred C. Bond y Ettore Azzaroni proporcionados por la Solicitante se refieren a la metodologia de calculo para
determinar el tamafio adecuado de los medios de molienda, y si bien se reconoce que es un tema importante por su incidencia en la
eficiencia y costo de operacion de un molino, de ello no se desprende que exista una imposibilidad técnica para intercambiar bolas
de diferente tamafio en los procesos de molienda, o que ello implique diferencias en su uso, lo cual aplica tanto para el producto de
fabricacién nacional como importado de China, y

no existen elementos en el expediente administrativo que indiquen que la Solicitante muestre una incapacidad técnica para fabricar
bolas de acero similares al objeto de investigacion en los diametros que demanden los consumidores en el mercado nacional,
incluyendo las superiores a 5.5 pulgadas. Lo anterior, tomando en cuenta que las barras de acero, principal insumo del producto
investigado, y los procesos de fabricacion en México y China presentan caracteristicas similares, hecho que no fue refutado por las
partes comparecientes.

307. En cuanto a los sefialamientos de Moly-Cop en relacion con los Grupos Especiales de la OMC, la Secretaria observé que,
en general, se refieren a la interpretacion del articulo 2.6 del Acuerdo Antidumping sobre el producto similar. Respecto a los
sefialamientos de la investigacion antidumping sobre las importaciones de ollas de presioén, la Secretaria considera que no son
extrapolables a la presente investigacion por tratarse de un producto e industria diferentes. Tampoco son procedentes los
sefialamientos del Panel TLCAN del caso de Urea, pues se refieren al caracter y legitimacién procesal de un solicitante como
productor nacional, y no al andlisis de similitud de producto.

308. Por lo que se refiere a las caracteristicas del producto objeto de investigacion, Proesmma indicé que las bolas que importa
originarias de China no son similares, ni comercialmente intercambiables con las de Moly-Cop, debido a que la composicion
quimica incide en la dureza, tenacidad, resistencia a la abrasion, entre otras, lo cual impacta directamente en la utilizacion de las
bolas de acero, en virtud de lo siguiente:

la dureza es la caracteristica mas comun y la que mas exigen los clientes, pues ayuda a que cuando las bolas de acero impactan al
mineral lo puedan romper sin deformarse, incluso cuando se golpea bola contra bola. La tenacidad hace que cuando la bola de
acero golpea a otros elementos pueda absorber esa energia sin fracturarse y la resistencia a la abrasion hace que se desgaste
menos rapido y por ende sea menor el consumo de acero por tonelada molida. Estas propiedades se logran con la composicion
quimica adecuada para cada operacion, asi como un tratamiento térmico en el proceso de produccion. Por tales motivos, no se
puede decir que todas las bolas de acero para molienda sean iguales y de la misma calidad, como lo pretende Moly-Cop;

las bolas de acero importadas por Proesmma, a pesar de estar dentro del rango de diametro establecido en la definicion del
producto objeto de investigacion, no son similares debido a que su composicion quimica es distinta, lo que les confiere propiedades
también distintas por lo que, consecuentemente, no son similares a la mercancia de produccién nacional ni comercialmente
intercambiables;

un analisis metalografico muestra que la bola de acero china importada por Proesmma se distingue por una microestructura mas
fina de agujas de martensita, lo cual genera que la bola de acero obtenga una mejoria en la propiedad mecanica de resistencia a la
deformacion y fractura, y carece de la presencia de limites de grano que causan la generacion y propagacion de grietas;

un analisis quimico comparativo entre la mercancia que importa Proesmma y la que produce Moly-Cop, muestra que en el producto
de fabricacion nacional hay una variacidn mas amplia en los principales aleantes como carbono, manganeso, niquel y cromo, lo que
influye directamente en la abrasion y en el desempefio del producto;

los resultados de una prueba de desgaste muestran que las bolas de Moly-Cop presentan un aumento de desgaste de 30.60%
mayor al del producto chino de Proesmma, lo que se reflejaria en un menor consumo de la bola en una planta en operacion
estandar, y

para acreditar sus sefalamientos, proporciond una tabla resumen que muestra la composicion quimica del producto chino de
Proesmma, la cual se sustenta en su catalogo de productos y certificados u hojas técnicas de pruebas de molino de su proveedor
chino; asi como una presentacion que muestra los resultados comparativos entre el producto de Moly-Cop y chino elaborada por su
Departamento de Desarrollo Metalurgico.



309. ME Elecmetal México indico6 que no cuestiona la similitud de la mercancia objeto de investigaciérM 9|¥rgo, sefnald
que se debe analizar la existencia de factores que explican por qué los consumidores industriales y/o las empresas mineras han
preferido la mercancia originaria de China frente a la mercancia similar de produccién nacional, ya que ello constituye una variacion
en la estructura de consumo y debe ser atendido como otro factor de dafo. Para sustentar este sefialamiento, la importadora
proporciond los siguientes elementos:

la mercancia investigada presenta diferencias intrinsecas con respecto a la nacional que, si bien no comprometen la semejanza de
las caracteristicas fisicas y composicion, si explican que el usuario industrial prefiera un producto sobre otro, si ello permite un
mejor rendimiento que se traduce en productividad para la empresa minera;

la mercancia que importé ME Elecmetal México originaria de China utiliza principalmente barras de acero a base de mineral de
hierro virgen y tecnologia clean steel en la que se reducen las impurezas y los elementos nocivos del acero mediante el uso de
fésforo y azufre al minimo posible, lo cual garantiza productos terminados de alta calidad. Ello se traduce en un rendimiento
significativamente mejor que el de Moly-Cop en las operaciones de molienda;

las bolas de acero chinas importadas por ME Elecmetal México entran en la categoria de aceros de muy bajo fésforo, alta
resistencia y baja aleacion. Mientras las bolas de ME Elecmetal México suelen tener un contenido de 0.02% de fésforo, las de Moly-
Cop contienen un 0.035%. En las operaciones de molienda, la mercancia recibe constantemente un gran impacto, por lo que al
tener mas propiedades mecanicas contra la fragilidad permite a las bolas de acero enfrentar mejor la rotura inducida por el impacto.
Lo anterior, se traduce en un menor consumo y mayor eficiencia en la molienda de las bolas de ME Elecmetal México en
comparacion con las de Moly-Cop;

de acuerdo con la informacion técnica disponible en las paginas de Internet de ambas empresas, se puede advertir que las bolas de
Moly-Cop presentan niveles de impurezas notablemente superiores que los productos de ME Elecmetal México reflejados en los
componentes foésforo y azufre;

el azufre contribuye a mejorar la maquinabilidad del acero, sin embargo, también produce efectos nocivos en algunas propiedades,
tales como forjabilidad, ductilidad, tenacidad, soldabilidad y resistencia a la corrosion;

un comparativo de uso entre las bolas importadas de China por ME Elecmetal México y Moly-Cop, muestra que las bolas chinas son
mas durables por lo que muestran un menor consumo, lo cual se traduce en eficiencia para el usuario industrial;

la Secretaria debe requerir a Moly-Cop los certificados de molino o calidad, con el propésito de indagar las propiedades del acero, y
a los usuarios industriales, clientes de ME Elecmetal México y de la Solicitante, las razones por las cuales han optado por consumir
la mercancia importada por ME Elecmetal México, y

para acreditar sus sefnalamientos, proporcioné los documentos "Efecto del fésforo en las propiedades de los aceros al carbono" e
"Inclusiones de sulfuro de manganeso en el acero", certificados de molino o de calidad del proveedor de acero, perteneciente al
mismo grupo del exportador; informacion técnica disponible en las paginas de Internet de ME Elecmetal México y de Moly-Cop;
tabla comparativa de los niveles de fosforo y azufre del producto de ME Elecmetal México y Moly-Cop; cuatro reportes de pruebas
de rendimiento y/o consumo de bolas de molienda elaborados por ME Elecmetal México para dos de sus clientes en el sector
minero de 2018, 2019 y 2021.

310. La Solicitante indico que los sefialamientos de las importadoras sobre la mayor calidad del producto chino deben ser
desestimados. Por una parte, las importadoras no niegan que ambos productos sean similares y comercialmente intercambiables,
sin embargo, si el producto chino fuera de mayor calidad, eso sélo acreditaria un mayor dafio, pues un producto supuestamente de
mejor calidad se comercializa a precios subvaluados con respecto al precio del producto nacional. Es decir, en forma contradictoria,
las alegadas diferencias de calidad no se expresan en mayores precios. Al respecto, sefiald lo siguiente:

los promotores del llamado clean steel, aseguran el cumplimiento de condiciones extras de pureza, mediante tecnologias que
garantizarian un contenido menor de particulas no metalicas, lo cual podria redundar en un acero que llevaria a un mejor
desempefio en areas como transporte y otras aplicaciones. Sin embargo, ello se refiere a la barra de acero que sirve como materia
prima que se utiliza en la fabricacién de las bolas objeto de investigacion;
el proveedor nacional de barras de acero de Moly-Cop puede ajustar el contenido quimico del insumo y su grado de limpieza, de
conformidad con los requerimientos del consumidor final. Mas aln, en el extremo de que la barra requerida tuviera que importarse,
Moly-Cop no tendria impedimento alguno para hacerlo, dado el caracter particularmente abierto del mercado nacional y la extendida
red de tratados comerciales que México ha celebrado. Esto es, no existe ninguna barrera de entrada para que, de requerirse, se
utilizara una barra fabricada a partir de la llamada tecnologia de clean steel o de cualquier otra;

mientras las bolas para molienda cumplan con las especificaciones fisicas y quimicas que garanticen la calidad requerida por sus
clientes, los porcentajes exactos sobre la presencia de otros elementos quimicos son irrelevantes en el desempeno del producto.
No obstante, a manera de ejemplo, indicé que en una colada se observa que los niveles promedio reales sobre la presencia de
fésforo y azufre en las bolas fabricadas por Moly-Cop fueron 0.004% y de 0.012%, respectivamente, y menores a los de ME
Elecmetal México;

las importadoras no demostraron la existencia de una demanda insatisfecha por parte de Moly-Cop de bolas de acero fabricadas
con la supuesta tecnologia clean steel, ni mucho menos que esas peticiones inusitadamente se hayan extendido entre todos los
consumidores mineros. Un producto mas barato gracias al dumping, no deja de serlo por el hecho de que se promueva como mas
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limpio. Considerando lo anterior, de ninguna manera desvirtia el hecho de que un producto de mayor cali@488ercializa en
forma subvaluada respecto del producto nacional, por el contrario, las alegadas diferencias en calidad no se expresan en mayores
precios;

Proesmma present6 un comparativo de composicion quimica, pero en ningin momento acredita los supuestos usos y funciones que
no puede cumplir el producto nacional debido a dichas diferencias. Es decir, el hecho de que se tengan variaciones en los rangos
de ciertos componentes no implica que el producto chino y nacional no sean intercambiables y puedan prestar las mismas
funciones, es decir, ser medios de molienda para la industria minera, y

para acreditar los sefialamientos anteriores, Moly-Cop proporcioné el documento "Clean Steel Tecnology" del Gerdau Website,
disponible en la pagina de Internet https://gsn.gerdau.com/clean-steel-technology; certificados de calidad de 676 coladas, a partir de
los que se presenta una tabla con la desviacion estandar de la composicion de azufre y fosforo; un estudio elaborado por Moly-Cop
en el cual se explica el marco tedrico y conceptual sobre la composicién quimica de las bolas de acero, y fuentes bibliograficas
relativas a los medios para realizar los procesos de molienda.
311. Por una parte, la Secretaria considera que no tiene sustento y es improcedente analizar el rendimiento del uso de las bolas
de acero como otro factor de dafio y/o un cambio en la estructura de consumo, como equivocadamente pretende ME Elecmetal
México, en virtud de lo siguiente:

la Secretaria observd que la argumentacion de ambas importadoras parte de considerar que las diferencias en la composicién
quimica, y en particular los niveles de fésforo y azufre, tienen un impacto en el uso del producto que afecta el rendimiento y, por
ende, favorece o determina una mayor preferencia de los usuarios industriales por consumir o sustituir el producto nacional a favor
del chino. Es decir, la argumentacion de las importadoras se centra en las caracteristicas y composicion del producto objeto de
investigacion, lo cual es un tema de similitud de producto. La Secretaria considera que, en todo caso, si el producto chino presentara
mayor rendimiento y/o calidad que el nacional, ello seria consecuencia de la composicion quimica y caracteristicas fisicas de las
bolas de acero, y

ME Elecmetal México asume que existe un cambio en la estructura de consumo y de ello implica que es otro factor de dafio, lo cual
no demuestra y, ademas, no tiene sentido, pues la sustitucién del producto nacional por el chino se ubica en las mismas bolas de
acero que reconoce que son similares y tienen el mismo uso en el sector de la mineria, y no en la migracion de los usuarios
industriales hacia otros productos o métodos para la molienda.

312. Con base en lo anterior, la Secretaria considerd que los argumentos vertidos por Proesmma y ME Elecmetal México deben
ser atendidos como un tema de similitud de producto. Por consiguiente, y a fin de contar con mayores elementos sobre las
diferencias en la composicion quimica y su impacto en la similitud del producto nacional y el investigado sefialadas por las partes
comparecientes, la Secretaria requirié informacién adicional a Moly-Cop, asi como una muestra estadisticamente representativa de
empresas industriales consumidoras del producto objeto de investigacion, de acuerdo con lo sefalado en los puntos 301 y 302 de la
presente Resolucion.

313. En respuesta al requerimiento, Moly-Cop reiteré que las diferencias en la composicion quimica alegadas por las partes
comparecientes no afectan la similitud entre el producto nacional y el investigado, pues ambos cumplen con los mismos usos y
funciones, se dirigen a los mismos clientes y son comercialmente intercambiables. Ello en tanto que la fabricacion de bolas de
acero no se basa en ninguna norma internacional, ni existe ninguna pauta que regule la composicidon quimica, propiedades o
rangos en que deben ubicarse los elementos que las componen, por lo que es posible determinar la existencia de similitud, incluso
si existen diferencias, como distintos valores de dureza o la presencia mayor o menor de un determinado elemento, siempre y
cuando se logre su funcién de ser un medio de molienda para obtener minerales. Si bien pudieran existir diferencias en sus
rendimientos de operacion, ambos productos son comercialmente intercambiables.

314. En cuanto a las diferencias en el contenido de fésforo, azufre y/o impurezas en las bolas de acero de fabricaciéon nacional y
las de China, Moly-Cop sefialé lo siguiente:

no existe evidencia de que los niveles de fosforo y azufre pudieran afectar la similitud del producto, pues ello no afecta el
rendimiento y su aplicacion sigue siendo la misma, es decir medios de molienda;

los valores reales de fosforo y azufre de la composicién quimica de las coladas sefialadas en el punto 310 f de la presente
Resolucion, muestran niveles que permiten establecer que los productos chinos son similares al no existir diferencias en calidad o
rendimiento al realizar correctamente los procesos de fabricacion y controles de calidad. De hecho, conforme a la retroalimentacién
de sus clientes, las pruebas de rendimiento han obtenido valores positivos;

proporciond los promedios de fésforo (0.012%) y azufre (0.004%) de la composicion quimica del insumo utilizado para la produccion
de bolas de acero para molienda, mismo que obtuvo de un universo de 676 coladas, los cuales tienen sustento con los certificados
de calidad de su proveedor, durante el periodo analizado, en los que se muestran niveles que permiten establecer que los
productos de procedencia china son similares al no existir diferencias en calidad y rendimiento;

cada cliente que utiliza bolas de acero reserva de manera confidencial los datos comparativos cuando realiza alguna prueba
industrial, por tal motivo Moly-Cop no cuenta con referencias que le permitan establecer sefalamientos respecto del rendimiento.
Sin embargo, el desarrollo de las bolas de acero ha evolucionado en utilizar mayores niveles de carbono en sus composiciones
quimicas y es de consenso mundial que esta tendencia permite tener mejores materiales de resistencia al desgaste. Sin embargo,



ello unicamente afecta el costo de su aplicacion, es decir, los productos contindan siendo comercialmente i%@@:les, puesto
que una diferencia en rendimiento puede ser compensada en el costo;

las comparecientes no presentaron ninguna prueba que demuestre que los productos no sean similares. Ademas, los
sefalamientos sobre las diferencias en composicion quimica quedan desacreditados con la presentacion de los certificados de
calidad de Moly-Cop que demuestran un mejor rendimiento del producto nacional en comparacién con el producto chino, y

para acreditar sus sefialamientos, la Solicitante proporcioné certificados de calidad y composicidon quimica elaborados por su
proveedor de aceros especiales, asi como informacién de 14 fuentes bibliograficas especializadas, principalmente en relacion con
la evaluacién, consumo, disefio y simulacion de los medios de molienda; consumo de bolas; el impacto del fésforo y aleaciones en
la fabricacion del acero; optimizaciéon de los circuitos de molienda, catalogos de proveedores chinos, Norma ASTMA29/A29M-20
sobre los requisitos para barras de acero y aleaciones al carbono, principalmente.

315. Por lo que se refiere a las respuestas a los requerimientos de los consumidores industriales del producto objeto de
investigacion la Secretaria observd que, en general, manifestaron que la calidad de la bola en términos de dureza y de la
composicion quimica tiene un impacto en el rendimiento de los procesos, ademas de la aleacién utilizada en la fabricacion de las
bolas de acero. De las empresas que dieron respuesta a los requerimientos, la Secretaria observé que ninguna presentd elementos
que demuestren o permitan inferir que la composicion quimica del producto nacional tuviera un impacto negativo en el rendimiento
o productividad de los procesos de las empresas usuarias de bolas de acero. No obstante, una manifestd explicitamente que no
hay una diferencia en productividad por el uso de bolas de acero de fabricacién nacional y originarias de China, ya que dicho
impacto esta en funcion de la abrasion del mineral, lo que es independiente del pais de origen de la bola de acero.

316. En lo que respecta a los medios de prueba que presentd Moly-Cop, la Secretaria observd lo siguiente:

de acuerdo con el documento "Clean Steel Tecnology" obtenido de https://gsn.gerdau.com/clean-steel-technology, la tecnologia de
clean Steel o acero limpio se refiere a los procesos de quimica extrema, control de propiedades y técnicas de refinamiento
mejoradas para aumentar la pureza y calidad del acero, particularmente en estados de alta tension aplicados, como los utilizados
en equipos de transporte y otras aplicaciones como en la industria automotriz. De acuerdo con lo anterior, el destino principal de los
llamados aceros limpios no es necesariamente hacia la fabricacion del producto investigado. Sin embargo, o mas relevante es que,
ello se refiere a la materia prima que se utiliza en la fabricacién de las bolas de acero, es decir, a un proceso previo que no
corresponde al producto objeto de la presente investigacion. Si bien la Secretaria reconoce que pueden existir empresas integradas
que fabrican tanto el insumo como el producto final, tal como argumenta ME Elecmetal México en el caso de su proveedor chino,
ello no implica per se, que el acceso a un acero de una mejor calidad no esté disponible en el mercado para cualquier fabricante de
bolas de acero en el mundo, incluido Moly-Cop;

el estudio sobre el marco tedrico de la composicion y caracteristicas de las bolas de acero, presenta una explicacion detallada del
impacto en el uso y similitud de las bolas de acero principalmente en cuanto a su diametro, composicidon quimica, caracteristicas
fisicas, calidad del medio de molienda, rendimiento, elementos aleantes y afinadores, contenido de azufre y fésforo, asi como una
comparacion de las caracteristicas del producto nacional de Moly-Cop y algunos proveedores del producto chino. Asimismo, incluye
las fuentes bibliograficas en las cuales se sustentan su andlisis y conclusiones. Al respecto, y sin que sea limitativo de otros
aspectos, la Secretaria observé que, entre las conclusiones del estudio, destacan principalmente las siguientes:

a partir de un comparativo de la dureza de las bolas de acero de algunos proveedores chinos con las de Moly-Cop se observé que,
en general, presentan rangos de valores similares;

los medios de molienda no estan relacionados a ninguna norma internacional o nacional que regule su composicién quimica,
propiedades y rangos de composicion, por lo que sus caracteristicas tienden a seguir mas el desarrollo de cada proveedor, las
tendencias de los principales productores y la disponibilidad de materia prima que tengan a su disposicion;

el carbono es el elemento principal que proporciona una mayor resistencia al desgaste o abrasion de tal manera, las aleaciones de
acero de los medios de molienda que tengan un mayor contenido de carbono presentan mejores rendimientos en operacion y este
tiende a ser un tipo de distincién entre ellos. Al respecto, de la comparacion de la composicién quimica de las bolas de algunos
proveedores chinos con las de Moly-Cop, se observé que el contenido de carbono presenta rangos similares, y

la demanda por aceros mas limpios ha llevado al desarrollo de técnicas para la eliminacién de elementos no deseados, como es el
fésforo y el azufre. Los rangos de contenido de fésforo en los diferentes tipos de acero segun las Normas AISE, ASTM, SAE
tienden a estar en un maximo de 0.025% o 0.04% dependiendo de la aplicacion. Al respecto, de acuerdo con el analisis de calidad
de 676 coladas (alrededor de 58,000 toneladas de acero) suministrado por el proveedor de Moly-Cop, se obtuvo un promedio de
0.012% de contenido de foésforo con una desviacion estandar de 0.005%. De tal manera, los niveles de fosforo, no tienen influencia
en la calidad o rendimiento de las bolas fabricadas por Moly-Cop. Asimismo, el contenido de azufre, tiende a ubicarse en niveles
maximos de 0.025% o 0.05%. Al respecto, Moly-Cop, obtuvo un promedio de 0.0004% de contenido de azufre con una desviacion
estandar de 0.002%. De tal manera, los niveles de azufre no tienen influencia en la calidad o rendimiento de las bolas fabricadas
por Moly-Cop.

para sustentar lo sefialamientos del estudio sobre la composicién y caracteristicas de las bolas de acero sefialado en el inciso
anterior, Moly-Cop presenté 635 certificados de calidad de aceros especiales de su proveedor y el sustento bibliogréafico



correspondiente sefialados en el inciso f del punto 314 de la presente Resolucién. La Secretaria revisé dicha@f@@ y confirmé
los bajos niveles de fosforo y azufre del acero indicados por Moly-Cop.

317. La Secretaria revis6 los medios de prueba que presentaron las importadoras comparecientes, Proesmma y ME Elecmetal
México, senalados en los puntos 308 y 309 de la presente Resolucion, a partir de los cuales observo lo siguiente:

en el caso de Proesmma, la tabla comparativa, catalogo y hojas técnicas o certificados de molino, incluyen informacioén referente a
la composiciéon quimica y especificaciones del producto chino para bolas de acero forjadas de 1 a 5.5 pulgadas, y la presentacion
muestra una comparacion de los resultados de un analisis metalografico, desgaste quimico y dureza entre el producto nacional de
Moly-Cop y de China, y

en lo que respecta a ME Elecmetal México se observé lo siguiente: i) los documentos "Efecto del fésforo en las propiedades de los
aceros al carbono” e "Inclusiones de sulfuro de manganeso en el acero" se refieren en general a los efectos, tanto beneficiosos
como nocivos, que causan dichos elementos en las propiedades del acero en cuanto al rendimiento, maquinabilidad, fragilizacion
(tenacidad y ductilidad) y resistencia, principalmente; ii) el certificado de molino indica la composicién quimica y caracteristicas
fisicas del acero de un fabricante chino; iii) la tabla comparativa de contenidos de azufre y fésforo se basa en los niveles maximos o
limites reportados en los catalogos de producto de Moly-Cop y ME Elecmetal México, los cuales son mayores en el caso de la
Solicitante, y iv) los 4 reportes de rendimiento realizados por ME Elecmetal Tempe, AZ USA, para dos de sus clientes, muestran los
resultados comparativos del rendimiento de las bolas chinas y de Moly-Cop, los cuales arrojan un mayor rendimiento y/o menor
consumo y desgaste de las bolas chinas investigadas.

318. De la revision y analisis de los argumentos y medios de prueba relativos a la composicién quimica, calidad y rendimiento
que proporcionaron la Solicitante, Proesmma y ME Elecmetal México, asi como la obtenida de empresas consumidoras del
producto objeto de investigacion, la Secretaria considera que no existen elementos que sustenten que las bolas de acero
importadas de China no sean similares y comercialmente intercambiables con las de fabricacidon nacional, en virtud de lo siguiente:

en relacion a los argumentos y medios de prueba presentados por Proesmma, la Secretaria considera lo siguiente:

la presentacion de resultados comparativos carece de sustento o soporte técnico que acredite su validez probatoria, es decir, a lo
mas es un reporte que no puede ser validado al no incluir el analisis de las pruebas realizadas, el periodo en el que se realizaron, la
firma de los responsables, el lote o universo de prueba de las bolas que se compararon, el periodo o fecha de prueba, el diametro
de las bolas comparadas, entre otros aspectos. En todo caso, dicha presentaciéon sélo indica que pueden existir diferencias en
cuanto a las caracteristicas quimicas y fisicas entre ambos productos, y mayor o menor dureza y desgaste, pero ello en si mismo
no demuestra que no se trate de productos similares, ni que no tengan los mismos usos ni sean comercialmente intercambiables, y

en cuanto al mayor porcentaje de desgaste de 30.6% en las bolas de Moly-Cop con respecto a las bolas que importa Proesmma, se
observé que este fue obtenido de la diferencia de dos indices (2.04 vs 2.67) calculados en la presentacion senalada en el inciso
anterior, lo cual, es metodolégicamente incorrecto porque se obtienen de bases diferentes, ya que en el caso de Moly-Cop se utiliza
una masa mayor en kilogramos, lo que evidentemente sobrestima la diferencia.

las pruebas presentadas por ambas importadoras muestran que las bolas de acero que importaron de China y las de fabricacion
nacional de Moly-Cop solo acreditan que existen diferencias en cuanto a las caracteristicas quimicas y fisicas entre el producto
chino y el de Moly-Cop, por lo cual, si bien no son productos idénticos, se confirma que ambos cuentan con caracteristicas y
composicién similares de conformidad con lo establecido en el articulo 2.6 del Acuerdo Antidumping y 37 fraccién Il del RLCE;

si bien los medios de prueba presentados por las importadoras muestran aparentemente que el producto nacional de Moly-Cop
tendria un mayor contenido de azufre y fosforo, los certificados de calidad del proveedor de acero Moly-Cop indican lo contrario, es
decir, el contenido de dichos elementos es incluso menor al del producto chino. Al respecto, los catalogos que proporcionaron las
importadoras para acreditar el contenido de azufre y fosforo en el producto nacional y chino indican niveles maximos o limites, se
refieren a rangos o niveles de tolerancia, por lo que son indicativos pero los niveles reales pueden ser mucho menores, tal como
acreditan los certificados de calidad que presenté la Solicitante;

las empresas consumidoras del producto objeto de investigacion que dieron respuesta a los requerimientos realizados por la
Secretaria no presentaron elementos que demuestren que las bolas de acero de fabricacion nacional presenten una desventaja
técnica frente al producto chino en cuanto al rendimiento o productividad en sus procesos industriales de trituracion de minerales. Al
respecto, es importante sefalar que la Secretaria también requirié informacion adicional a las dos empresas del sector minero
sefialadas por ME Elecmetal en sus reportes de rendimiento, una de las cuales no dio respuesta, mientras que la segunda indicé
que en sus procesos no utilizaba el producto objeto de investigacion;

de los 4 reportes de rendimiento de las bolas chinas que presenté ME Elecmetal México para acreditar el mayor rendimiento y
menor tasa de consumo de las bolas chinas, se observé que uno de los reportes, incluye en su comparacion bolas de alto cromo
las cuales no son objeto de investigacion, asi como de otro proveedor del que se desconoce el origen del producto, por lo cual sus
resultados estarian sesgados. Asimismo, llama la atencién que los reportes de rendimiento hayan sido realizados por una empresa
relacionada a la importadora (ME Elecmetal Tempe, AZ USA) y no directamente por los usuarios industriales del producto, los
cuales, como ya se indicé en el inciso anterior, no presentaron elementos;

no existe evidencia en el expediente administrativo que indique que Moly-Cop haya presentado limitaciones técnicas para abastecer



al mercado nacional durante el periodo analizado de bolas de acero con la composicién quimica y car@@@aq fisicas que
demanden los consumidores del sector minero. Tampoco existen pruebas de que el insumo principal (barras de acero) y procesos
productivos no sean similares, y/o de que existan barreras o restricciones para que Moly-Cop pueda acceder a aceros de la calidad
requerida por sus clientes para realizar el proceso de fabricacion de bolas de acero, y

en todo caso, si las bolas de acero chinas presentaran mejores caracteristicas técnicas como resultado de su composicion quimica y
mejor acero utilizado en su fabricacion, lo cual se reflejara en una mayor preferencia de las empresas mineras y/o consumidores
industriales por el producto chino, ello seria ain mas atribuible a las condiciones de dumping y subvaloracién de precios en que se
realizaron las exportaciones chinas durante el periodo analizado e investigado, y no por una limitacion técnica del productor
nacional para producir bolas con las caracteristicas solicitadas por los clientes en el mercado nacional.

319. De acuerdo con lo anterior, la Secretaria considera que las partes comparecientes no aportaron informacion o argumentos
que desvirtuaran la determinacion de similitud del producto de la etapa previa. De tal manera, y conforme al analisis descrito en los
puntos 78 a 93 de la Resolucién de Inicio, la Secretaria confirma que las bolas de acero para molienda importadas de China son
similares a las bolas de acero para molienda de fabricacion nacional, en los términos siguientes:

a. Descripcion

320. El producto de fabricacion nacional y el importado de China se identifican de la misma manera, y presentan el mismo
nombre genérico, comercial y/o técnico.

b. Caracteristicas

321. La composicién quimica del producto nacional es similar a la del producto objeto de investigacion, ya que ambos productos
se componen principalmente de carbono (C), manganeso (Mn), silicio (Si), cromo (Cr) y molibdeno (Mo), entre otros elementos, y
en parametros de dureza similares. Tales componentes son referenciales mas no limitativos.

c. Proceso productivo

322. El producto nacional y el que es objeto de investigacion se fabrican con insumos y procesos productivos similares, dado
que ambos se elaboran a partir de barras micro aleadas de acero al carbono laminado, electricidad, gas natural y agua. Asimismo,
ambos procesos productivos comparten seis de ocho etapas, que se describen a continuacion, y las diferencias dependen de la
utilizacion de los rodillos o forja para la conformacion de la bola: alimentacién de barras, calentamiento de la barra, conformacion de
la bola (laminado/rolado, forjado), acondicionamiento de temperatura (mediante tambores de revestimiento se acondiciona la
temperatura a la bola), templado, mesa de enfriamiento (se dosifica la bola en la mesa de enfriamiento) horno de revenido, y
almacenamiento de la bola, como se describe en el punto 16 de la presente Resolucion.

323. De acuerdo con la informacion que obra en el expediente administrativo, no existen limitaciones técnicas o de capacidad
que impidan a la Solicitante atender la demanda del producto en las medidas, diametros, composicién quimica o dureza que
requieran sus clientes y/o demande el mercado.

d. Normas

324. El producto de fabricacion nacional, asi como el objeto de investigacidon, no se encuentran sujetos al cumplimiento de
estandares o normas nacionales o internacionales especificas.

e. Usos y funciones

325. El producto objeto de investigacion y el de fabricacion nacional tienen los mismos usos y funciones, referidos en los puntos
19 y 20 de la presente Resolucion, en virtud de que las bolas de acero son utilizadas como medio de molienda de minerales.

f. Consumidores y canales de distribucion

326. Al igual que el producto objeto de investigacion, el producto nacional es utilizado por empresas ubicadas en el sector de la
mineria como medio de trituracion en la etapa de molienda de su proceso productivo, con la finalidad de reducir los tamanos de
particulas a niveles que puedan ser utilizados en los siguientes procesos de extraccion de las partes valiosas.

327. Ambos productos se distribuyen principalmente en las entidades en las que se desarrolla la industria minera, tales como:
Aguascalientes, Baja California, Baja California Sur, Coahuila, Colima, Chihuahua, Durango, Guanajuato, Guerrero, Hidalgo,
Jalisco, Michoacan, Morelos, Nayarit, Nuevo Ledn, Oaxaca, Puebla, Querétaro, San Luis Potosi, Sinaloa, Sonora, Veracruz,
Yucatan y Zacatecas.

328. De acuerdo con la informacion de ventas a clientes del producto nacional que presentd Moly-Cop en la presente etapa de
la investigacion, y del listado oficial de operaciones de importacién del SIC-M, realizadas a través de las fracciones 7326.11.01,
7326.11.99 y 7326.11.03 de la TIGIE, la Secretaria observo que dos clientes de la Solicitante realizaron importaciones de bolas de
acero originarias de China durante el periodo analizado. Al respecto, la Secretaria considera preliminarmente que, si bien solo se
observé la coincidencia de dos clientes, ello no es limitativo de que el producto importado de China y el nacional hayan sido
adquiridos por consumidores similares, debido a que los usuarios en el sector minero podrian haber adquirido el producto
investigado a través de terceros, es decir, comercializadores o intermediarios que no son clientes directos de la Solicitante. Al
respecto, esto no fue cuestionado por las importadoras comparecientes en la presente etapa de la investigacion, sin embargo, la
Secretaria podra allegarse de mayor informacion en la siguiente etapa del procedimiento.



329. Adicionalmente, la Secretaria realizé una busqueda en Internet de las empresas sefaladas por Mc@@@@o clientes y
consumidores del producto objeto de investigacion, y observé que cincuenta de sesenta y cuatro empresas se ubican en el sector
de la mineria, de tal manera que es posible que hayan adquirido tanto el producto nacional como el que es objeto de investigacion
durante el periodo analizado, y tomando en cuenta el comportamiento creciente de las importaciones originarias de China, tal como
se indica en el punto 356 de la presente Resolucion, es posible determinar preliminarmente que ambos productos son
comercialmente intercambiables y se destinan a los mismos consumidores.

g. Determinacién

330. A partir de lo descrito en los puntos anteriores de la presente Resolucion, la Secretaria determiné de manera preliminar,
que las bolas de acero para molienda de fabricacidén nacional y las importadas originarias de China, son productos similares, en
términos de lo dispuesto en los articulos 2.6 del Acuerdo Antidumping y 37 fraccién Il del RLCE, dado que se fabrican a partir de los
mismos insumos y mediante procesos productivos analogos, por lo que tienen la misma composicion quimica y caracteristicas
fisicas semejantes, y atienden a los mismos consumidores, lo que les permite cumplir con las mismas funciones y ser
comercialmente intercambiables.

2. Rama de produccion nacional y representatividad

331. De conformidad con lo establecido en los articulos 4.1 y 5.4 del Acuerdo Antidumping, 40 y 50 de la LCE y 60, 61 y 62 del
RLCE, la Secretaria identificd a la rama de produccién nacional del producto similar al investigado como una proporcién importante
de la produccion nacional total de bolas de acero para molienda, tomando en cuenta si las empresas fabricantes son importadoras
del producto objeto de investigacion o si existen elementos que indiquen que se encuentran vinculadas con empresas importadoras
o exportadoras del mismo.

332. Con base en lo sefialado en los puntos 94 a 102 de la Resolucion de Inicio, la Secretaria observd que la produccion
nacional de bolas de acero para molienda esta conformada por la Solicitante y las empresas Forjachisa y Fordemex. A partir de las
cifras de produccién del producto similar de 2019, 2020 y 2021 que proporcionaron dichas empresas, la Secretaria determiné que
Moly-Cop constituye la rama de produccion nacional de bolas de acero para molienda, y si bien realizé importaciones originarias de
China y de otros paises, estas fueron en un volumen no significativo durante el periodo analizado, por lo que no pueden ser
consideradas como causa del dafio alegado a la rama de produccién nacional.

333. En esta etapa de la investigacion, las empresas comparecientes no presentaron elementos que contravinieran el punto 102
de la Resolucion de Inicio, relativo al anadlisis de representatividad y determinacion de la rama de produccion nacional. Por
consiguiente, la Secretaria determina de manera preliminar, que la Solicitante constituye la rama de produccién nacional de bolas
de acero para molienda, toda vez que en el periodo investigado produjo el 91% de la produccién nacional total de dicho producto,
de conformidad con lo establecido en los articulos 4.1 y 5.4 del Acuerdo Antidumping, 40 y 50 de la LCE y 60, 61 y 62 del RLCE.
Adicionalmente, no existen elementos que indiquen que la Solicitante se encuentre vinculada a exportadores o importadores del
producto objeto de investigacion.

3. Mercado internacional

334. Con base en el informe denominado "World Grinding Media Market Research Report 2024" de julio de 2019, Moly-Cop
indicod que las principales compafiias productoras de bolas de acero para molienda se encuentran en los Estados Unidos, Bélgica,
India, China, Brasil, Australia, Zambia, Luxemburgo, Finlandia, Japén, Rusia y Alemania.

335. Las bolas de acero para molienda son un material indispensable en el proceso de molienda de minerales, en
consecuencia, los principales productores de minerales son los principales consumidores del producto objeto de investigacion. Por
consiguiente, y con base en informaciéon de la Camara Minera de México (CAMIMEX) publicada en su "Informe Anual CAMIMEX
2021", la Secretaria observé que los principales paises productores de oro, plata, cobre, zinc, plomo y molibdeno, son los
siguientes:

oro: China (12%), Australia (10%), Rusia (9%), los Estados Unidos (6%) y Canada (5%);

plata: México (23%), Peru (14%), China (13%), Rusia (8%), Polonia, Chile, Bolivia y Australia (5%), respectivamente;
cobre: Chile (28%), Pert (11%), China (8%), Congo (6.4%) y los Estados Unidos (5.9%);

zinc: China (35%), Australia (12%), Pert (10%), India (6%), los Estados Unidos y México (5%), respectivamente;
plomo: China (43%), Australia (11%), los Estados Unidos (7%), Peru, México, Rusia e India (5%), respectivamente, y
molibdeno: China (40%), Chile (19%), los Estados Unidos (16%), Pert (10%) y México (6%).

336. De acuerdo con las estadisticas de exportaciones e importaciones mundiales de los principales paises, obtenidas de Trade
Map, de 2019 a 2021 de la subpartida arancelaria 7326.11, que incluye al producto objeto de investigacion:

las exportaciones mundiales de bolas de acero mostraron una caida acumulada del 28% en el periodo analizado. Los principales
paises exportadores en 2021 fueron: China (67%), Chile (8%), los Estados Unidos (7%), Rusia (6%), Sudafrica (3%), Polonia (2%),
y Ucrania y Australia (1.4%), respectivamente, y

las importaciones mundiales de bolas de acero aumentaron 8% durante el periodo analizado. Los principales paises importadores
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en 2021 fueron: Chile (29%), Brasil (9%), México (6%), Kazajstan (5.5%), Peru (4.5%), Australia (4%) y Mon@)s

337. En esta etapa de la investigacion, Proesmma, Iraeta Energy y Changshu Longte, indicaron que no cuentan con informacion
relativa al comportamiento del mercado internacional del producto objeto de investigacion. Por su parte, México proporciond las
estadisticas de exportacion e importacion de Trade Map la subpartida 7326.11 para el periodo analizado, las cuales corresponden al
comportamiento descrito en el punto anterior. Por su parte, Oriental Casting y Shandong Shengye, sélo indicaron que los principales
paises consumidores del producto investigado son Chile, Brasil y Peru.

4. Mercado nacional

338. La Secretaria evaludé el comportamiento del mercado nacional con base en la informacion de la produccion nacional y
exportaciones que proporcionaron la Solicitante y los productores nacionales conforme a lo sefialado en el punto 332 de la presente
Resolucion, asi como las importaciones realizadas a través de las fracciones arancelarias 7326.11.01, 7326.11.99 y 7326.11.03 de la
TIGIE, obtenidas del listado de operaciones de importacion del SIC-M, conforme a lo descrito en el punto 353 de la presente
Resolucion.

339. Con base en la informacién descrita en el punto anterior, el mercado nacional de bolas de acero, medido a través del
Consumo Nacional Aparente (CNA), calculado como la produccién nacional total mas las importaciones menos las exportaciones,
aumentod 2% en 2020 y 5% en el periodo investigado, lo que significd un incremento acumulado del 7% en el periodo analizado.

340. La produccion nacional aumentd 12% en 2020, pero disminuyd 7% en el periodo investigado, lo cual representé un
aumento acumulado del 4% en el periodo analizado. Por su parte, la Producciéon Nacional Orientada al Mercado Interno (PNOMI),
calculada como la produccién nacional menos las exportaciones, siguié el mismo comportamiento, con un aumento del 13% en
2020 y una disminucion del 3% en el periodo investigado, con lo cual acumulé un crecimiento del 10% en el periodo analizado.

341. Las exportaciones aumentaron 3% en 2020, mientras que en el periodo investigado registraron una disminucion del 36%,
lo que significé una caida del 34% en el periodo analizado. No obstante, la caida de las exportaciones en el periodo analizado sélo
significé una disminucién de 5 puntos porcentuales en la produccién nacional, pues pasé de una participacion del 14% en 2019 al
9% en 2021.

342. Por lo que respecta a las importaciones totales, estas disminuyeron 9% en 2020, pero se incrementaron 14% en el periodo
investigado, lo que derivd en un aumento acumulado del 4% en el periodo analizado. Al respecto, la Secretaria observé que la
disminucion de las importaciones totales en el periodo analizado no mostré6 un comportamiento similar en términos de su
composicion. En efecto, mientras que China durante el periodo analizado incrementd en 26 puntos porcentuales su participacion en
las importaciones totales, al pasar del 38% en 2019 al 43% en 2020 y 64% en 2021, las importaciones de otros origenes perdieron
participacion al pasar del 62% al 57% y 36% en los mismos periodos, respectivamente.

Composicion de las importaciones de bolas de acero
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343. Las importaciones de bolas de acero para molienda en el mercado nacional provinieron de once paises en el periodo
analizado. Los principales proveedores en 2021 fueron China y los Estados Unidos, que en conjunto representaron el 99% del
volumen total importado.

5. Anadlisis real y potencial de las importaciones

344. De conformidad con lo establecido en los articulos 3.1, 3.2, 3.3 y 3.7 del Acuerdo Antidumping; 41 fraccion |, 42 fraccion | y
43 de la LCE, y 64 fraccion |, 67 y 68 fraccion | del RLCE, la Secretaria evalué el comportamiento y la tendencia de las



importaciones del producto objeto de investigacion, durante el periodo analizado, tanto en términos absoluto@@Melacién con
la produccién o el consumo nacional. Asimismo, analizé si el comportamiento del volumen de las importaciones originarias de
China, sustenta la probabilidad de que aumenten sustancialmente en el futuro inmediato.

345. En la etapa de inicio de la investigacion, Moly-Cop indicé que en el periodo analizado las importaciones del producto objeto
de investigacion ingresaron a través de las fracciones arancelarias 7326.11.01, 7326.11.99 y 7326.11.03 de la TIGIE, sin embargo,
también se realizaron operaciones de importacion de productos que no son objeto de investigacion, tales como: balines,
abrazaderas, rodamientos, anillos, productos inoxidables y cromados, bolas de acero inoxidable, alto cromo y bolas de acero
fabricadas por medio del proceso de fundicion.

346. De acuerdo con lo sefialado en los puntos 116 a 119 de la Resoluciéon de Inicio, la Secretaria identificé y excluyé las
operaciones de importacion cuya descripcion y/o giro del importador o comercializador correspondia a productos diferentes a las
bolas de acero objeto de investigacion en la base de importaciones del SIC-M. Asimismo, eliminé los registros de importacion
correspondientes a depdsito fiscal en almacén general de depésito (A4). A partir de lo anterior, se obtuvo el volumen y valor de las
importaciones de bolas de acero para molienda que ingresaron por las fracciones arancelarias 7326.11.01, 7326.11.99 y 7326.11.03
de la TIGIE.

347. En esta etapa de la investigacion, ME Elecmetal México indicé que fue insuficiente la depuracion de las importaciones
sefalada en el punto 22 de la Resolucion de Inicio, pues no se excluyeron productos distintos al objeto de investigacion, ni
operaciones de empresas de otros giros, como es el caso de la empresa XZB México que no importé la mercancia investigada y
que solicitd su exclusion como parte interesada de la presente investigacion. Por lo anterior, sefiald que la Secretaria debe realizar
una depuracion correcta y precisa.

348. Por su parte, Moly-Cop indicé que la empresa XZB México fue mencionada en la Resolucion de Inicio como un probable
importador de la mercancia objeto de investigacion, la cual, al manifestar que no importé el producto investigado en respuesta a la
notificacion de la Secretaria, s6lo demuestra que el enfoque aplicado fue cauteloso y responsable, pues dejé en pie los casos de
empresas probables sin incluir conservadoramente esas importaciones en el total depurado. Ademas, la importadora no invalida la
metodologia de calculo de las importaciones investigadas, ni propone alguna otra diferente, pues solo pide que la Secretaria realice
una depuracion correcta y precisa. Tal depuracion ya se ha hecho con criterios transparentes y razonables, pues se descartaron las
transacciones cuya descripcion en la base de datos de pedimentos indicara un producto diferente; a las empresas que describen el
producto de manera muy general y que no utilizan ni distribuyen las bolas de acero objeto de investigacion.

349. Por su parte, la Secretaria considera que, los sefialamientos de ME Elecmetal son improcedentes, pues pretende encontrar
de manera equivocada una relacién entre el apartado D correspondiente a "Partes interesadas" y la seccion 5 "Analisis real y
potencial de las importaciones" del apartado G "Analisis de dafio y causalidad" de la Resolucion de Inicio. Al respecto, y tal como se
indico en el punto 22 de dicha Resoluciéon, la Secretaria notific6 como posibles partes interesadas a aquellas empresas que
realizaron importaciones en las fracciones arancelarias objeto de investigacién, pero ello no implica que necesariamente hubieran
sido del producto investigado, ni que la aplicacidon de la metodologia y depuracion realizada por la Secretaria contuviera errores u
omisiones, pues de la respuesta de la empresa en cuestion, se confirmé que la Secretaria realizd la depuracion de las
importaciones investigadas de manera correcta y sin omisiones.

350. Por otra parte, y derivado de la revision de la informacion de compras de producto importado presentada por Proesmma en
esta etapa de la investigacion, la Secretaria observé diferencias en las cifras de valor y volumen, ademas de que dicha empresa
realiz6 importaciones de bolas de acero de alto cromo, que no son producto objeto de investigacion, por lo que la Secretaria
considerd conveniente requerirle de mayor informaciéon. En respuesta, Proesmma proporcioné la informaciéon conforme a lo
solicitado, por lo que la Secretaria realizo el ajuste correspondiente en la base de importaciones del SIC-M.

351. Adicionalmente, en esta etapa de la investigacion, y de acuerdo con el andlisis de discriminacion de precios descrito en los
puntos 60 a 293 de la presente Resolucion, la Secretaria determind preliminarmente que las importaciones de bolas de acero
originarias de China se realizaron en condiciones de discriminacién de precios. En consecuencia, la Secretaria excluyo de las
importaciones objeto de investigacion y del analisis de dafio a las originarias de China procedentes de dicha empresa. De acuerdo
con lo anterior y lo sucesivo, las importaciones de bolas de acero originarias de China objeto de investigacion se refieren solo a las
realizadas en condiciones de dumping.

352. Destaca que los ajustes realizados, no modifican los resultados sefialados en la Resolucion de Inicio sobre el
comportamiento y participacion en el mercado mexicano que tuvieron las importaciones objeto de investigacion y del resto de
paises durante el periodo analizado.

353. De acuerdo con lo sefalado en los puntos 345 a 352 de la presente Resolucion, la Secretaria obtuvo el valor y volumen de
las importaciones de bolas de acero para molienda que ingresaron por las fracciones arancelarias 7326.11.01, 7326.11.99 y
7326.11.03 de la TIGIE.

354. Moly-Cop indicé que las importaciones originarias de China aumentaron 3.8% en 2020 y 74.5% en el periodo investigado,
lo que representé un aumento del 75% en el periodo analizado. Agregé que dicho comportamiento contrasta con la evolucion del
consumo nacional, dado que el CNA solo crecié 5.4% en el periodo investigado, mientras que en el afio 2020 practicamente se
mantuvo estancado, con un crecimiento del 1.6%. En este sentido, las importaciones del producto objeto de investigacion



aumentaron exponencialmente en un mercado que presenté un comportamiento moderado. 0505

355. De acuerdo con las importaciones obtenidas conforme a lo sefialado en el punto 353 de la presente Resolucion, la
Secretaria observé que las importaciones totales disminuyeron 9% en 2020, pero se incrementaron 14% en el periodo investigado,
lo cual significd un aumento acumulado del 4% en el periodo analizado.

356. Por su parte, las importaciones del producto objeto de investigacion mantuvieron una tendencia creciente: registraron un
crecimiento del 2% en 2020 y del 71% en el periodo investigado, con lo cual acumularon un aumento del 75% en el periodo
analizado, por lo que, en términos relativos, dichas importaciones incrementaron su participacion en las importaciones totales, al
pasar de una contribuciéon del 38% en 2019, al 43% en 2020 y 64% en 2021, lo que significé un incremento de 26 puntos
porcentuales a lo largo del periodo analizado.

357. Por el contrario, las importaciones originarias de otros paises siguieron un comportamiento decreciente, con caidas de 16%
en 2020 y de 28% en el periodo investigado, con lo que acumularon una disminuciéon del 40% en el periodo analizado. En
consecuencia, su participacion en las importaciones totales disminuyd 26 puntos porcentuales en el periodo analizado. Al pasar de
una contribucion del 62% en 2019 al 57% y 36% en 2020 y 2021, respectivamente.

358. La Solicitante sefialé que las importaciones del producto objeto de investigacion pasaron de representar el 19.5% del CNA
al inicio del periodo analizado, al 33.2% en el periodo investigado, es decir, aumentaron su participacién en 14 puntos porcentuales.
Esta mayor participacion tuvo como efecto un desplazamiento del mercado de la produccién nacional.

359. En términos del mercado nacional, la Secretaria observé que las importaciones del producto objeto de investigacion
aumentaron su participacion en el CNA, al pasar de 18.4% en 2019 a 18.3% en 2020, y 30% en el periodo investigado, lo que
signific6 un aumento de 11.6 puntos porcentuales en el periodo analizado. Por el contrario, las importaciones de otros origenes
disminuyeron su participacion en 13.1 puntos porcentuales, al pasar de 29.9% en 2019 a 24.4% en 2020, y 16.8% en el periodo
investigado.

360. En relacién con la produccién nacional, las importaciones del producto investigado pasaron de una participacion del 31%
en 2019 al 28% en 2020, y 51% en 2021, lo que significd un aumento de 20 puntos porcentuales en el periodo analizado. Por su
parte, las importaciones originarias del resto de paises redujeron su participacién de 50% a 37% y 29%, en los mismos periodos,
respectivamente, acumulando una disminucién de 21 puntos porcentuales.

361. En lo que se refiere a la participacién de la PNOMI en el CNA, paso6 de 51.7% en 2019 a 57.2% en 2020 y 53.2% en el
periodo investigado. Por su parte, la produccién al mercado interno de la rama de produccion nacional registrd participaciones de
47.8%, 52.8% y 48.1% en los mismos periodos respectivamente.

Mercado nacional de bolas de acero para molienda
(2019-2021)
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Fuente: SIC-M, Moly-Cop, Forjachisa y Fordemex.

362. La Secretaria confirma que los resultados descritos en los puntos anteriores indican que las importaciones objeto de
investigacion, registraron una tendencia creciente en términos absolutos y relativos durante el periodo analizado. En este sentido, la
produccién nacional orientada al mercado interno, asi como las importaciones de otros origenes, ante el crecimiento que registraron
las importaciones investigadas, disminuyeron su participacion de mercado en el periodo investigado.

363. De acuerdo con lo descrito en el punto 130 de la Resolucion de Inicio, Moly-Cop sefialé que, el crecimiento significativo de
las importaciones del producto objeto de investigacion en el mercado nacional muestra la probabilidad de que se producira un



aumento sustancial de las mismas, y aunado al comportamiento en el periodo analizado, asi como las expe@@@c@crecimiento
de México y del sector de la mineria, es fundada la probabilidad de que las exportaciones de origen chino continden creciendo a un
ritmo considerablemente mayor respecto del consumo nacional y las ventas de la industria nacional, debido a la politica de precios
distorsionados en condiciones de dumping por parte de China.

364. Para sustentar lo anterior, Moly-Cop estimd el crecimiento potencial de las importaciones del producto objeto de
investigacion en 2022, y consideré que continuaria un aumento equivalente al 75% observado en el periodo investigado, conforme
a la informacién obtenida de la base de importaciones del SAT. Por lo que respecta a las importaciones del resto de paises, estimo
que estas aumentarian en el mismo periodo en funcion de la diferencia en la participacion de mercado que tuvieron en el periodo
investigado con respecto al crecimiento estimado de las importaciones investigadas y el CNA estimado para 2022.

365. Adicionalmente, como se indicd en los puntos 132 y 190 de la Resolucion de Inicio, a fin de obtener la participacion de
mercado de las importaciones del producto objeto de investigacion, y de otros origenes en el afio proyectado, Moly-Cop estimé un
aumento del 2.68% de la demanda interna medida por el CNA.

366. Con base en sus proyecciones, Moly-Cop estim6é que las importaciones del producto objeto de investigacion
incrementarian su participacion en el CNA, al pasar del 32.1% en el periodo investigado al 56.2% en 2022, lo que representa un
aumento de 23.1 puntos porcentuales.

367. La Secretaria consideré que el método que propuso Moly-Cop para estimar las importaciones del producto objeto de
investigacion y de otros paises, asi como los resultados obtenidos, son aceptables y estan sustentados, toda vez que se basan en
el comportamiento y participacion observados de las importaciones durante el periodo investigado, asi como las expectativas de
crecimiento del CNA conforme a lo sefialado en los puntos 190 a 192 de la Resolucion de Inicio, ademas de que la Solicitante
proporciond la metodologia correspondiente, misma que fue replicada por la Secretaria sin encontrar diferencias.

368. Por lo anterior, la Secretaria replicé la metodologia de estimacion propuesta por Moly-Cop sobre las importaciones
obtenidas del SIC-M durante el periodo analizado, y del CNA, conforme a lo sefialado en los puntos 356 y 447 de la presente
Resolucion, respectivamente. A partir de dichos resultados, confirmé la probabilidad de que las importaciones del producto objeto
de investigacion aumenten su participacion en el CNA del 30% en 2021 al 49.8% en 2022, lo que se reflejara en un aumento en el
volumen de las importaciones del 71% en este ultimo periodo. Al respecto, si bien el aumento de las importaciones del producto
investigado en estos periodos es similar en términos porcentuales, en términos de volumen el aumento estimado del periodo
proyectado es superior, ya que en el periodo investigado fue de 17.8 miles de toneladas, mientras que en 2022 alcanzaria los 30.5
miles de toneladas.

369. Por lo que se refiere a las importaciones de otros origenes, la Secretaria confirmé que estas continuarian con su tendencia
negativa, con una disminucion estimada del 26% en 2022, y una menor participacion en el CNA, que pasaria de 16.8% en el
periodo investigado a 12% en el afio proyectado.

370. De acuerdo con los resultados obtenidos, la Secretaria considera que el crecimiento y la tendencia estimada en las
importaciones del producto investigado es consistente con el comportamiento observado durante el periodo analizado, por lo que es
razonable esperar que dichas importaciones continien incrementandose en el futuro inmediato, y lleven a la materializaciéon del
desplazamiento de la produccién de la rama de produccion nacional en el mercado interno.

371. Con base en el analisis descrito en los puntos anteriores de la presente Resolucion, la Secretaria determiné de manera
preliminar que las importaciones de bolas de acero para molienda originarias de China registraron una tendencia creciente en
términos absolutos y en relacién con la produccién de la rama de produccién nacional y el CNA, tanto en el periodo analizado como
en el investigado. Asimismo, existen elementos suficientes que sustentan la probabilidad fundada de que en el futuro inmediato las
importaciones del producto objeto de investigacion aumenten considerablemente, a un nivel que, dada la participacion que
registraron en el mercado nacional y los precios a que concurrieron, continien incrementando su participacion de mercado y
amenacen con causar dafo a la rama de produccion nacional.

6. Efectos reales y potenciales sobre los precios

372. De conformidad con los articulos 3.1, 3.2, 3.3 y 3.7 del Acuerdo Antidumping, 41 fraccion Il y 42 fraccion Il de la LCE y 64
fraccion Il y 68 fraccion Ill del RLCE, la Secretaria analizé si las importaciones del producto objeto de investigacion concurrieron al
mercado mexicano a precios considerablemente inferiores a los del producto similar de fabricacion nacional, o bien, si su efecto fue
deprimir los precios internos o impedir el aumento, que en otro caso, se hubiera producido; si el nivel de precios de las
importaciones fue determinante para explicar su comportamiento en el mercado nacional, y si existen indicios de que los precios a
los que se realizan haran aumentar la cantidad demandada de dichas importaciones.

373. En la etapa previa de la investigacion, Moly-Cop indicé que las importaciones de bolas de acero originarias de China
aumentaron de manera exponencial a precios por debajo del precio de la industria nacional, lo que se tradujo en un deterioro de los
precios nacionales, al intentar frenar el desplazamiento del mercado. De esta manera, los precios de la industria nacional han
enfrentado un comportamiento adverso, paralelo a la tendencia negativa de los precios del producto importado de China.

374. Al respecto, de acuerdo con lo sefialado en los puntos 427 y 428 de la presente Resolucion, la Solicitante argumenté que
el aumento de los precios del producto nacional en el periodo analizado ha sido insuficiente para cubrir el incremento de los costos,



debido a la existencia de subvaloracion, por lo que se debe considerar un efecto de contencién en los ben@@@a?a valorar los
argumentos respecto a la contencidon de precios, la Secretaria analizé el comportamiento de los costos unitarios operativos, y
observd que estos aumentaron 36.6% en el periodo investigado, mientras que los precios crecieron 13% en dicho periodo. Lo
anterior fue confirmado por la Secretaria, y da sustento a los argumentos de contencién de precios por parte de la Solicitante, toda
vez que se observo que no fue posible trasladar el incremento en los costos de la Solicitante en una proporcién equivalente a sus
precios, debido a las condiciones de subvaloracidon de las importaciones del producto objeto de investigacion, es decir, que estos
sufrieron una contencion o limitacion en su crecimiento.

375. Por lo que se refiere a los precios del producto de origen chino, la Solicitante manifesté que estos bajaron 5.7% en 2020 y
aumentaron 30% en el periodo investigado, pero continuaron ubicandose 4 puntos porcentuales por debajo de los precios
nacionales, comportamiento que fue persistente a lo largo del periodo analizado.

376. En esta etapa de la investigacion, Proesmma y ME Elecmetal cuestionaron el analisis de precios realizado por la
Secretaria en relacion con los niveles de subvaloracién, ya que indicaron que fueron decrecientes y no significativos en el periodo
analizado, mientras que los precios internos aumentaron, por lo que las importaciones investigadas no tuvieron ningun efecto sobre
los precios nacionales. En particular, sefialaron lo siguiente:

Proesmma:

la tendencia de los precios de los participantes en el mercado fue positiva, siendo las importaciones investigadas las que mostraron
el crecimiento mas dinamico;

el diferencial de precios entre el producto chino y nacional, ademas de que es no significativo y decreciente en el periodo analizado,
disminuy6 2 puntos porcentuales, encontrando su nivel mas bajo en el periodo investigado;

no es econdmicamente razonable que un nivel de subvaloracion de 4% no permita trasladar un incremento de los costos unitarios
de 36%, lo cual no puede ser atribuible a las importaciones investigadas, y

los niveles de subvaloracién registrados en el periodo analizado no explican el aumento y participacion de las importaciones

investigadas en el mercado nacional, pues en dos subperiodos hay margenes de subvaloracion superiores al del periodo
investigado, mientras que los volumenes de importacion fueron inferiores en dicho periodo, es decir, mientras menor fue el
diferencial de precios, mayor fue el volumen importado, lo cual confirma que el incremento de la mercancia investigada es un hecho
aislado y atipico.

ME Elecmetal México:

los precios de venta de la mercancia nacional y de las importaciones investigadas aumentaron en el periodo investigado y
analizado, mientras que los niveles de subvaloracién de las importaciones investigadas no son significativos, no explican el
aumento de su volumen y no tuvieron ningun efecto sobre los precios nacionales;

los niveles de subvaloracion de las importaciones investigadas disminuyeron de 2019 a 2021 y sus precios se ubicaron por arriba de
los precios de las importaciones de otros paises durante todo el periodo analizado;

la subvaloracién y contencion de precios que sustenta una determinacion de situacion vulnerable, dafio o de amenaza de dafio, se
basa en datos que distan de ser concluyentes. Al respecto, el articulo 3.2 del Acuerdo Antidumping instruye a la autoridad sobre los
efectos de las importaciones en condiciones de dumping en los precios internos y si ha habido una significativa subvaloracién de
precios;

toda vez que el precio nacional aumenté 29% en el periodo investigado, queda claro que no existe una caida, ademas de que no se
logra conciliar como una subvaloracion de 4% guarda relacion con el supuesto margen de dumping de 83% a 134% que propone la
Solicitante, y

en el caso de Comunidades Europeas-Medidas antidumping sobre el salmén de piscifactoria de Noruega, el Grupo Especial resolvié
que lo significativo de un efecto sobre precios es, en primer término, una cuestion relativa a la magnitud del efecto de que se trate.

377. Moly-Cop manifesté que se debe confirmar la existencia de una significativa subvaloraciéon del producto objeto de
investigacion, pues los argumentos de las empresas importadoras no desvirtian la constatacion de la Secretaria. Por una parte, no
explican las razones por las que consideran que el nivel de subvaloracién del producto investigado no es significativo y tampoco
indican un criterio o umbral alguno. Ello tomando en cuenta que el articulo 3.2 del Acuerdo Antidumping no establece ninguna
orientacion metodoldgica, tal como indicé el Grupo Especial en el caso Comunidades Europeas - Medida antidumping sobre el
salmén de piscifactoria procedente de Noruega WT/DS337/R. Asimismo, una significativa subvaloracion no se refiere a una simple
diferencia matematica, pues se debe analizar la magnitud teniendo en cuenta las circunstancias de cada caso, tal como lo sostuvo
el Organo de Apelacion en el caso de China - Medidas por las que se imponen derechos antidumping a los tubos sin soldadura (sin
costura) de acero inoxidable para altas prestaciones procedentes del Japéon y China - Medidas por las que se imponen derechos
antidumping a los tubos sin soldadura (sin costura) de acero inoxidable para altas prestaciones procedentes de la Unién Europea
WT/DS454/AB/R y WT/DS460/AB/R, respectivamente.

378. Por su parte, la Secretaria considera que los argumentos de las empresas importadoras no tienen sustento y por
consiguiente no desvirtian el analisis de precios realizado en la etapa de inicio, en tanto que las importaciones objeto de



investigacion registraron niveles de subvaloracion durante todo el periodo analizado, explican su aumento@)@l@>8en relacion
con el mercado nacional, y causaron una contencion en los precios nacionales. Asimismo, es necesario realizar las siguientes
precisiones:

el articulo 3.2 del Acuerdo Antidumping establece que "la autoridad investigadora tendra en cuenta si ha habido una significativa
subvaloracion de precios de las importaciones objeto de dumping en comparacion con el precio de un producto similar del Miembro
importador, o bien si el efecto de tales importaciones es hacer bajar de otro modo los precios en medida significativa o impedir en
medida significativa la subida que en otro caso se hubiera producido. Ninguno de estos factores aisladamente ni varios de ellos
juntos bastaran necesariamente para obtener una orientacion decisiva";

de lo sefalado en el inciso anterior, se observa que la legislaciéon en la materia:

no indica una orientacién de lo que se debe de entender por "significativa subvaloracion" y tampoco establece un umbral o
parametro minimo en ese sentido, y

tomar en cuenta si existe una "significativa subvaloraciéon" no es una condicion Unica ni limitativa en la legislacion en el andlisis de
precios, pues como se observa en dicho articulo, la conjuncion "o" también considera como alternativa el efecto a la baja que
pueden causar las importaciones objeto de investigacion en los precios internos, "o" impedir en medida significativa su aumento.

de tal manera, el sefialamiento de las importadoras sobre la necesidad de que exista una subvaloracién significativa de los precios
chinos no tiene sustento en la legislacion y, al no existir un umbral minimo, no desvirtua los niveles de subvaloracion observados en
el periodo analizado, ni su efecto sobre los precios internos y su relacién en la explicacién del aumento de dichas importaciones;

en cuanto al informe del Grupo Especial en el caso del salmén de piscifactoria, la Secretaria considera que el sefialamiento de ME
Elecmetal México es incompleto, y ademas tergiversa el sentido del mismo, pues si bien sefiala que la "importancia" de la
subvaloracion "dependera de la magnitud de esa diferencia de precios”, también indica que "si bien se debe tener en cuenta la
cuestion de la significativa subvaloraciéon de precios, no es necesaria su constatacion para constatar que las importaciones objeto
de dumping han tenido un efecto en los precios". Es decir, la existencia de una significativa subvaloracion en precios no es la Unica
via para demostrar una afectacion en los precios internos;

la Secretaria sefialo en el punto 148 de la Resolucién de Inicio que los precios de las importaciones originarias de China, otros
paises y nacional, mostraron claramente un comportamiento ciclico en el periodo analizado, primeramente, con una caida y luego
su incremento en el periodo investigado, es decir, si bien los precios registraron un comportamiento creciente, ello no desvirtua el
hecho de que las importaciones investigadas registraron niveles de subvaloracion en dicho periodo;

la Secretaria considera que los niveles de subvaloracion registrados durante el periodo analizado en los precios de las
importaciones del producto objeto de investigacidon son un factor que explicaria el aumento de su volumen en términos absolutos, y
su participacion en el mercado nacional. Asimismo, observé que los precios en el mercado interno de los agentes participantes
siguieron, durante el periodo analizado, un comportamiento ciclico; primeramente, con una caida y luego su incremento en el
periodo investigado, lo que permite presumir que los oferentes en el mercado nacional siguen un comportamiento similar en su
determinacién de precios;

el incremento de la mercancia investigada no es un hecho aislado y atipico como indicé Proesmma, pues tal como se sefiala en el
punto 356 de la presente Resolucion, las importaciones chinas se incrementaron tanto en el periodo investigado como analizado en
condiciones de subvaloracién en 2019, 2020 y 2021;

es irrelevante que los precios del producto chino se ubicaran por arriba del precio del resto de paises, pues no existe evidencia en el
expediente administrativo de que dichas importaciones se hubiesen realizado en condiciones de dumping, ademas de que
perdieron participacion en el mercado interno, de tal manera que sus precios no implicaron un desplazamiento de la produccion
nacional;

el sefialamiento sobre el nivel de subvaloracion del producto chino y los margenes de dumping estimados por la Solicitante es
erréneo y, por ende, improcedente, toda vez que las metodologias para cada analisis son independientes, de tal manera que no hay
una razoén técnica del por qué tuvieran que ser equivalentes o coincidentes en su magnitud, y

en cuanto a los informes de Grupos Especiales y Organos de Apelacién sefialados por la Solicitante, la Secretaria considera que, en
general, coinciden y/o son consistentes con el andlisis de precios realizado en la Resolucion de Inicio, asi como lo sefialado en los
parrafos anteriores de la presente Resolucion.

379. De acuerdo con lo sefalado en los puntos anteriores, la Secretaria considera que las partes comparecientes no
presentaron elementos que desvirtien el andlisis de precios de la Resolucion de Inicio. Por consiguiente, calculé los precios
implicitos promedio de las importaciones del producto objeto de investigacion y las de otros origenes, de acuerdo con los
volumenes y valores obtenidos conforme a lo descrito en el punto 353 de la presente Resolucion.

380. La Secretaria observo que el precio promedio de las importaciones del producto objeto de investigacion disminuy6 6% en
2020 y aumentd 31% en el periodo investigado, con lo cual acumulé un aumento del 23% en el periodo analizado. El precio
promedio de las importaciones de otros origenes siguié una tendencia similar, dado que disminuyd 5% en 2020 y aumentd 21% en
el periodo investigado, con lo cual registré un crecimiento del 14% en el periodo analizado.



381. Por su parte, el precio promedio de venta al mercado interno de la rama de produccion nacional,@@@t@en dolares,
siguié una tendencia similar a la de los precios del producto importado, ya que disminuy6 7% en 2020 y registré6 un aumento del
29% en el periodo investigado, lo que significd un aumento acumulado del 19% en el periodo analizado.

382. Con la finalidad de evaluar la existencia de subvaloracion, la Secretaria compar6 el precio del producto objeto de
investigacion y de otros origenes a nivel frontera, mas gastos de internacion (gastos de agente aduanal y derechos de tramite
aduanero), con el precio FOB planta de las ventas al mercado interno de la rama de produccion nacional.

383. Como resultado, la Secretaria observé que el precio promedio de las importaciones del producto objeto de investigacion en
condiciones de discriminacion de precios se ubico por debajo del precio nacional durante el periodo analizado, en 7%, 6% y 4% en
2019, 2020 y en el periodo investigado, respectivamente. Al respecto, la Secretaria observd que, si bien los niveles de
subvaloracion disminuyeron del inicio al final del periodo analizado, esto se debié a un menor aumento del precio nacional, de tal
manera que la subvaloracién del producto investigado actué como un factor limitante o ancla que impidié que los precios nacionales
aumentaran en mayor medida.

384. En relacién con el precio promedio de las importaciones de otros origenes, las importaciones del producto investigado se
ubicaron por arriba durante todo el periodo analizado. No obstante, como se indicé anteriormente, los niveles de precios de estas
mostraron una tendencia similar a las importaciones originarias de China a lo largo de dicho periodo.

385. La Secretaria confirmd que los niveles de subvaloracion registrados durante el periodo analizado en los precios de las
importaciones del producto objeto de investigacion son un factor que explica el aumento de su volumen en términos absolutos, y su
participacion en el mercado nacional. Asimismo, observé que los precios en el mercado interno de los agentes participantes
siguieron, durante el periodo analizado, un comportamiento ciclico; primeramente, con una caida y luego su incremento en el
periodo investigado, lo que indica que los oferentes en el mercado nacional siguen un comportamiento similar en su determinacion
de precios.

386. En la etapa de inicio, Moly-Cop indicd que los observadores internacionales proyectan un deterioro de los precios del
sector exportador de metal. En particular, indico que de acuerdo con la publicacion del Fondo Monetario Internacional (FMI)
denominada "World Economic Outlook" de octubre de 2021, se estima que en 2022 los precios del comercio mundial de metales
disminuiran 6.5%. Dado que China es un exportador predominante en este comercio, consider6 que es razonable proyectar los
precios de la industria objeto de investigacion con base en dicha fuente. Agregd que esto implica que continuara la presioén sobre
los precios nacionales, por lo que Moly-Cop tendra que ajustar sus precios a la baja hasta igualarlos al mismo nivel de los precios
del producto chino para poder competir contra las crecientes importaciones en condiciones de dumping.

387. Adicionalmente, y con la finalidad de proporcionar informacion mas cercana al sector objeto de investigacion, la Solicitante
presentd los prondsticos que difunde la empresa consultora de analisis econdémico Trading Economics, la cual estima que los
precios del acero tendran una disminucién del 6.08% en 2022.

388. Al respecto, de acuerdo con lo sefialado en los puntos 151 y 152 de la Resolucion de Inicio, la Secretaria consider6 lo
siguiente:

la informacioén que presenté la Solicitante del "World Economic Outlook" y de la empresa Trading Economics sobre la caida
pronosticada en los mercados de los metales y del acero, es razonable para estimar el comportamiento de los precios en el
mercado nacional del producto objeto de investigacion, en virtud de lo siguiente: i) el acero es el principal componente o insumo de
las bolas de acero para molienda; ii) el comportamiento ciclico observado en los precios del mercado nacional, ya que tanto el
producto fabricado por Moly-Cop como el importado de China y de otros origenes siguieron una tendencia con disminuciones en
2020 y el aumento en el periodo investigado, por lo que resultaria factible esperar una caida en el afio proyectado, vy iii) la
informacion del comportamiento de precios proviene de fuentes especializadas y reconocidas en el mercado internacional;

si bien ambas fuentes estiman una disminucion del precio, la proveniente de la empresa Trading Economics, relativa al 6.08%,
resulta una mejor alternativa para obtener los precios del producto investigado y de otros origenes para el afio proyectado, en razén
de que dicha empresa es una consultora reconocida en el ambito de investigacion de la economia global, y proporciona una
estimacion del precio del acero, el cual es el principal insumo del producto objeto de investigacion, y

el precio nacional caeria hasta igualarse al precio del producto chino en 2022 debido a los niveles de subvaloracién de dicho
producto registrados a lo largo del periodo analizado.

389. De acuerdo con lo anterior, la Secretaria consideré que los resultados obtenidos a partir de la caida estimada en los
precios de las importaciones, conforme a la propuesta de la Solicitante, son aceptables por lo siguiente: i) estan sustentados en
informacién de fuentes internacionales reconocidas (FMI y la empresa Trading Economics); ii) son consistentes con los niveles de
subvaloracion del producto investigado en relacion con el producto nacional observados durante el periodo analizado, vy iii) la
tendencia estimada en 2022 es consistente con el comportamiento ciclico en los precios del producto investigado durante el periodo
analizado.

390. En esta etapa de la investigacion, Proesmma sefialé que, algunas variables fundamentales para su estimaciéon deberian
guardar relacion entre si, pero su calculo fue realizado de modo independiente, tal es el caso del volumen y precio de las
importaciones investigadas. En muchos casos, los resultados de las proyecciones no reflejan la actuacién del mecanismo de
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precios que argumenta la Solicitante y, aunque la productora considere que los niveles de subvaloracion de%&]) @alizado son
un factor que explicaria el aumento de su volumen en términos absolutos y en el mercado nacional, o que se puede observar son
inconsistencias, conforme a lo siguiente:

para estimar los precios de la mercancia investigada, la Solicitante considerd la disminucién del precio del acero obtenida del
Trading Economics y por la otra se asumié el mismo crecimiento del volumen registrado en el periodo investigado. Al respecto, se
debe enfatizar que trasladar el nivel de cambio entre variables sin establecer la relacién correspondiente, tal y como lo ha hecho
Moly-Cop, permite del mismo modo asumir que en virtud de que el acero es el principal insumo, su tasa de crecimiento va a
determinar la oferta de las bolas de acero, misma que se estima tendra una variacion de alrededor de -0.3%, tasa muy distinta a la
que la productora considero;

de forma ilégica se estima que las importaciones de otros origenes no tienen un impacto en el mercado y en la rama de produccion
nacional, aun cuando mantienen los menores precios del mercado;

los efectos sobre los precios del producto nacional no son consecuencia de los precios de las importaciones originarias de China,
sino de otros origenes, tal como se deriva de la grafica del punto 152 de la Resolucion de Inicio y de las importaciones de bolas de
acero de todos los origenes realizadas a México durante el periodo analizado;

no es claro por qué si la Solicitante va a disminuir sus precios al nivel de las importaciones investigadas, se asuma que el volumen
se incrementara en 74%, es decir, si las mercancias son similares cual es el razonamiento para que las importaciones investigadas
crezcan en tal proporcion, cuando los precios convergen y el margen de subvaloracién se vuelve cero. En este orden de ideas, no
se sostiene que el volumen de las importaciones se incremente en un nivel similar al registrado en el periodo investigado sin mayor
explicacion, y

la Secretaria considerd razonable el pronéstico de precios en los mercados de los metales y del acero, sin embargo, una
disminucion en el precio de los insumos no generaria presion adicional sobre los precios nacionales como lo interpreta la
Solicitante, por el contrario, generaria desahogo sobre los costos de produccién nacionales, y dependiendo de las condiciones de
demanda, también desahogarian los precios de la industria nacional.

391. ME Elecmetal México indicé que las proyecciones al seguir la misma tendencia practicamente ya no habria margenes de
subvaloraciéon de la mercancia investigada, ademas de que la Solicitante omiti6 explicar cémo la virtual ausencia de una
subvaloracion puede tener un efecto negativo en la industria nacional.

392. Moly-Cop indicé que las proyecciones que presentd son pertinentes para efectos de llevar a cabo un andlisis de dafo
integral. Por su parte, la Secretaria considera que los sefialamientos de las empresas importadoras carecen de sustento y no
existen inconsistencias en la metodologia de calculo, en virtud de lo siguiente:

la relacion econdmica y el mecanismo de precios que explica el aumento del volumen y participacion de las importaciones objeto de
investigacion es precisamente la subvaloracion de precios que sefiala Proesmma, asi como las condiciones comprobadas de
dumping bajo las que se realizaron en el periodo investigado;

la Secretaria considera que no existe inconsistencia entre las metodologias aplicadas para estimar el comportamiento del volumen
de las importaciones investigadas y sus precios, aun cuando hayan sido por métodos diferentes:

por una parte, en la legislacion en la materia no existe un ordenamiento o recomendacion del método a seguir para estimar la
probabilidad de incremento de las importaciones objeto de dumping en el mercado interno y los precios a los que se realizarian
para explicar el aumento de la demanda por nuevas importaciones y, por ende, no existe una limitacion para aplicar un método unico
o metodologias coincidentes, siempre y cuando estén debidamente sustentadas y sean econdmicamente razonables;

las importadoras no proporcionaron el razonamiento del por qué no seria correcto el crecimiento estimado de las importaciones
investigadas basado en el comportamiento y participacion observados durante el periodo investigado, asi como las expectativas de
crecimiento del CNA a partir de las expectativas de crecimiento, el prondstico del sector de la mineria y el método de regresion
lineal sefialados en los puntos 190 a 192 de la Resolucién de Inicio, y

las importadoras no presentaron elementos del porqué no seria valido tomar como un factor para el producto objeto de
investigacion los precios del acero estimados por la empresa consultora de analisis econdmico Trading Economics, tomando en
cuenta que se trata del principal insumo utilizado en la fabricacion de las bolas de acero.

si bien los precios de las importaciones de otros origenes se ubicaron por debajo del precio nacional en el periodo analizado, su
volumen cayo y perdieron participacion en el mercado nacional, de tal manera que no se observa una relacion econémica entre sus
precios que explique su comportamiento, lo cual también es razonable para el periodo proyectado. Asimismo, no existe evidencia
en el expediente administrativo de que tales importaciones se realizaran en condiciones de dumping, y

el efecto negativo en la rama de produccion nacional no se explica por la ausencia de subvaloracion en el periodo proyectado ni por
la caida en los precios del acero, e inclusive sus costos, sino por la disminucion en el precio nacional a la que llevan los precios de
las importaciones chinas que se ubicaron en niveles de subvaloracién durante el periodo analizado y que se realizaron en
condiciones de dumping. Al respecto, resulta econdmicamente razonable que los precios nacionales pudieran caer hasta igualarse
a los precios del producto chino a fin de atenuar la caida en su produccion, ventas y participacion en el mercado nacional.



393. De acuerdo con lo sefialado en los puntos 386 a 392 de la presente Resolucion y las cifras obtenid@@lé‘s iﬂmportaciones
investigadas en esta etapa de la investigacion conforme a lo indicado en el punto 353 de la presente Resolucién, la Secretaria
observd que las estimaciones indican que los precios de las importaciones objeto de investigacion caerian en 6.08% en 2022,
mientras que el precio nacional disminuiria en 9.7% hasta igualarse al precio del producto chino debido a los niveles de
subvaloracion de dicho producto registrados durante el periodo analizado.

Precios en el mercado interno de bolas de acero para molienda
(2019-2022)

Délares ( Tonelada

Periodo proyectado

2019 2020 2021 2022

— P reecio nacians FPrecio impartecioness investigedes - Precio importeacioness resto

Fuente: SIC-M y Moly-Cop.

394. De acuerdo con los resultados descritos en los puntos anteriores, durante el periodo analizado las importaciones del
producto investigado registraron niveles de subvaloracion con respecto al precio nacional, que estdn asociados con la practica de
discriminacion de precios. Ademas, el bajo nivel de precios de las importaciones del producto investigado con respecto al precio
nacional esta asociado con sus volumenes crecientes y su mayor participacion en el mercado nacional.

395. Asimismo, la Secretaria confirmé que el nivel de precios que alcanzarian las importaciones objeto de investigacion en 2022
ocasionaria una mayor baja o depresion en los precios del producto nacional. Lo anterior, permite determinar preliminarmente que,
de continuar concurriendo las importaciones del producto objeto de investigacion en tales condiciones, constituiria un factor
determinante para incentivar la demanda por mayores importaciones y, por tanto, incrementar su participacion en el mercado
nacional en niveles mayores que el que registraron en el periodo investigado, en detrimento de la rama de produccién nacional.

7. Efectos reales y potenciales sobre la rama de produccién nacional

396. Con fundamento en los articulos 3.1, 3.2, 3.4 y 3.7 del Acuerdo Antidumping, 41 fraccién Ill y 42 de la LCE, asi como 64
fraccién Il y 68 del RLCE, la Secretaria evalué los efectos reales y potenciales de las importaciones de bolas de acero para
molienda originarias de China sobre los indicadores econémicos y financieros de la rama de produccion nacional del producto
similar.

397. En la etapa previa de la investigacion, Moly-Cop indico6 que en un contexto en el que la demanda nacional tuvo una
tendencia adversa, las importaciones en condiciones de dumping ganaron una creciente presencia, lo cual se tradujo en un
deterioro de precios nacionales al intentar frenar el desplazamiento de mercado, dada la brecha de precios favorable al producto
importado. Como consecuencia, el resto de los indicadores (destacadamente los beneficios) enfrentaron una contencién o un franco
deterioro asociado a la practica de discriminacion de precios, lo que se observo en el periodo investigado, al enfrentar un retroceso
en el margen de operacion de 7.8 puntos porcentuales.

398. De acuerdo con lo sefialado en los puntos 158 a 182 de la Resolucién de Inicio, la Secretaria analizé el comportamiento de
los indicadores econémicos y financieros del periodo analizado, considerando que la concurrencia de las importaciones de bolas de
acero para molienda originarias de China colocé a la rama de producciéon nacional de bolas de acero en una situacién de
vulnerabilidad. Las importaciones chinas se realizaron durante el periodo analizado en condiciones de dumping y subvaloracioén lo
que llevd, en particular en el periodo investigado, a una caida de la produccién, produccion al mercado interno, pérdida de
participacion de mercado, productividad, utilizaciéon de la capacidad instalada, beneficios operativos, margen operativo, asi como
una disminucién en la solvencia para hacer frente a sus obligaciones de corto plazo, principalmente al descontar los inventarios y
un incremento en el apalancamiento y, por lo tanto, una menor capacidad para reunir capital. Asimismo, en el periodo analizado, los
costos operativos crecieron a un mayor ritmo que los ingresos, por lo que el margen operativo retrocedio.

399. De igual forma, conforme a lo sefnalado en los puntos 183 a 195 de la Resolucion de Inicio, la Secretaria analiz6 la
informacion que proporciond la Solicitante a fin de acreditar la existencia de indicadores adversos de la rama de produccion
nacional que configuraban la probabilidad de una amenaza de dano. De tal manera, el comportamiento observado en el periodo



analizado y las proyecciones realizadas para 2022, mostraban elementos razonables y la probabilidad funda@éq14e2e continuar
el aumento de las importaciones del producto objeto de investigacion, se profundizarian los efectos negativos en los indicadores
economicos y financieros de la rama de produccién nacional, ocasionando en un futuro inmediato un dafio generalizado a la rama
de produccién nacional.

400. En esta etapa de la investigacion, ME Elecmetal México sefialé que no es claro si la presente investigacion es sobre la
existencia de dafo material o amenaza de dafo, pues la Solicitante indicd que existen elementos que acreditan la existencia de
ambos. Asimismo, la Secretaria no es concluyente si las bolas de acero de China realmente desplazaron a la produccion nacional
en el mercado interno durante el periodo investigado, o si ello se materializara en 2022. Al respecto, presentd los siguientes
cuestionamientos sobre la Resolucién de Inicio:

por un lado, sugiere que no existe la materializacién de un desplazamiento de la rama de produccién nacional en el mercado
interno, pero por otro, se sefiala una vulnerabilidad por el aumento y desplazamiento causado por las importaciones objeto de
investigacion, lo cual representa una clara contradiccion;

la industria nacional no se encuentra en una situacion de vulnerabilidad a la luz del periodo investigado y analizado, ademas de que
no es un concepto, circunstancia o supuesto legal previsto en la legislacion aplicable;

la autoridad concluye que existen elementos suficientes para presumir que, durante el periodo investigado, las importaciones
investigadas se realizaron en condiciones de dumping y causaron dafio a la rama de produccion nacional, es decir, la investigacion
es por dafio material y no por amenaza de dafio. Esta distincion es importante, pues ME Elecmetal México asume que debe
presentar una defensa de ausencia de dafio material y no de amenaza de dafio, cuya acreditacion tiene un estandar mas alto
porque debe probarse la probabilidad fundada de amenaza, mas alla de toda conjetura o posibilidad remota;

ME Elecmetal México tiene el convencimiento legal de que las investigaciones no pueden seguirse conjuntamente por dafio material
y amenaza de dafio, pues ambas figuras son excluyentes. Si la Secretaria ya ha determinado que el periodo de investigacion es
2021, y que esta es una investigacion por dafio material, se solicita que dé por terminado cualquier andlisis respecto a una
probabilidad de dafio basado en un periodo que no es el investigado, pues de lo contrario es un periodo ampliado, y

los elementos relativos a una posible amenaza de dafo importante resultan incompatibles con el examen objetivo de dafio que
debe realizarse a la luz de los articulos 3.4 y 3.5 del Acuerdo Antidumping. Por tanto, resulta ocioso discutir proyecciones,
pronosticos y calculos de escenarios y ME Elecmetal México estara en un estado de indefensién e incertidumbre juridica porque no
se sabria si la investigacion antidumping es por dafio o amenaza de dafo.

401. Por su parte, Moly-Cop indico que no hay tal confusion entre amenaza de dafo o dano material, ni mucho menos la
sustitucion de estas figuras por vulnerabilidad, pues no son excluyentes conforme a la nota al pie 9, del articulo 3 del Acuerdo
Antidumping. La legislacion en la materia no establece que se deba sustentar una investigacion antidumping bajo una forma de
dafio exclusivamente. Indicoé que solicité la investigacion debido a la existencia de dafo actual, pero indicando al mismo tiempo que,
al persistir el dumping, existe la amenaza de una profundizacion del dafno ya observado.

402. La Secretaria considera que los sefialamientos de ME Elecmetal México son improcedentes, y no existe contradicciéon o
ambigledad alguna en la Resolucion de Inicio. Al respecto, de acuerdo con los articulos 3.1, 3.2, 3.4 y 3.7 del Acuerdo
Antidumping, 41 fraccion Il y 42 de la LCE, asi como 64 fracciéon Il y 68 del RLCE, analizé los efectos reales y potenciales
(proyecciones) sobre los indicadores econdmicos y financieros a partir de los argumentos y medios de prueba que proporciono la
Solicitante, y como resultado del analisis realizado, concluyo6 inicialmente que existian elementos suficientes de que, durante el
periodo investigado, las importaciones de bolas de acero para molienda originarias de China se efectuaron en condiciones de
discriminacion de precios, y causaron dafo a la rama de la produccion nacional del producto similar. En relacién con lo anterior, es
conveniente realizar las siguientes precisiones:

la Secretaria no observa contradiccidon o limitante alguna en que Moly-Cop haya solicitado para fines del inicio de la presente
investigacion que se analizara una posible afectacion tanto por dafio material como por amenaza de dafo, y que se hubiese
presentado informacion de sus indicadores econémicos y financieros del periodo analizado y proyecciones para tal fin, pues no
existe en la legislacion de la materia ninguna limitacién en ese sentido;

efectivamente, la nota 9 al pie, del articulo 3 del Acuerdo Antidumping, indica claramente que se entendera por "dafio", salvo
indicaciéon en contrario, un dafio importante causado a una rama de produccién nacional, una amenaza de dafo importante a una
rama de produccién nacional o un retraso importante en la creacion de esta rama de produccion;

existen tres elementos en apoyo a la determinacién de la Secretaria: 1) no hay disposicion alguna que indique que las figuras del
dafo (material o amenaza) sean excluyentes una de otra; 2) de conformidad con el articulo 3.4 del Acuerdo Antidumping es
obligacién de la autoridad investigadora analizar todos los factores de dafio en cada investigacion, por lo tanto, en los casos en que
se examine la existencia de amenaza de dafio, deben analizarse también los relativos al dafio material y, 3) de conformidad con los
precedentes de la OMC, no existe obligacion para que una autoridad formule una determinacion exclusiva de una u otra forma del
dafo desde el inicio y hasta el final de la investigacion, ni impedimento alguno para que cambie el fundamento juridico de su
determinacion en el transcurso del procedimiento. Al respecto, esta interpretacion es consistente con las recomendaciones de los
Grupos Especiales de la OMC, tal como se indica a continuacion:



Informe del Grupo Especial en la controversia Egipto-Medidas antidumping definitivas aplicadas a las barr%élu%o de acero
procedentes de Turquia (WT/DS211/R):

"7.92... En particular, el titulo del articulo 3, "Determinacion de la existencia de dano", tiene una nota 9 que dispone:

"En el presente Acuerdo se entendera por 'dafio’, salvo indicacion en contrario, un dafo importante causado a
una rama de produccion nacional, una amenaza de dafo importante a una rama de produccion nacional o un
retraso importante en la creacion de esta rama de produccion, y dicho término debera interpretarse de
conformidad con las disposiciones del presente articulo." (sin cursivas en el original)

En otras palabras, cuando el término "dafio" aparece en el Acuerdo Antidumping sin calificacion, abarca todas las formas de dafio -
el dafio importante efectivo o la amenaza de dafo importante- asi como el retraso importante en el establecimiento de una rama de
produccién.”

De lo anterior, la Secretaria considera que resulta evidente que, contrario a lo expresado por ME Elecmetal México, de conformidad
con lo dispuesto en la nota 9, del articulo 3, del Acuerdo Antidumping, al hablar del término "dafio" y las figuras que pueda adoptar
en ningun momento se excluyen una de otra, sino que dicho término puede abarcar tanto el dafio material, la amenaza de dafo y el
retraso importante en la creaciéon de una rama de produccion, por lo que la determinacion de la existencia de alguna de sus formas
no necesariamente implica la exclusion de las otras desde el inicio y menos aun que no sea necesario el analisis de la autoridad
investigadora." Aunado a ello, el mismo Grupo Especial determiné:

"7.93 Al aplicar esta definicion al parrafo 1 del articulo 3, resulta claro que toda investigacion de dafo, ya se trate de dano
importante efectivo, amenaza de dafio o retraso importante "comprendera un examen objetivo: a) del volumen de las
importaciones objeto de dumping y del efecto de éstas en los precios de productos similares en el mercado interno y b) de
la consiguiente repercusion de esas importaciones sobre los productores nacionales de esos productos” (sin cursivas en el
original). Por otro lado, es el parrafo 4 del articulo 3 el que rige "el examen de la repercusién de las importaciones objeto
de dumping sobre la rama de produccién nacional”. En resumen, por lo tanto, los factores del parrafo 4 del articulo 3 deben
examinarse en cada investigacion, independientemente de la manifestacion o forma particular de dafio que sea objeto de
una investigacion determinada."

Por lo tanto, la Secretaria considera que no resulta contradictorio ni excluyente que la Solicitante haya manifestado una forma
particular de dafio o haya referido a dos figuras del mismo, toda vez que es obligacion de la autoridad investigadora examinar de
forma objetiva todos los factores de dafio en cada investigacion, por lo que, independientemente de la forma en que se manifieste,
se deben examinar cada uno de los elementos para alcanzar una determinacion debidamente motivada de la configuracion del
dafo correspondiente.

El Grupo Especial en México-Investigacion antidumping sobre el jarabe de maiz con alta concentracion de fructosa (JMAF)
procedente de los Estados Unidos (WT/DS132/R) indicé que "[e]l parrafo 7 del articulo 3 indica otros factores adicionales que deben
considerarse en un caso de amenaza de dafo, pero no anula la obligacién de examinar la repercusion de las importaciones objeto
de dumping sobre la rama de produccion nacional de conformidad con lo prescrito en el parrafo 4 del articulo 3", razonamiento que
reiteré el Grupo Especial en la antes mencionada controversia DS211, concluyendo que los factores del articulo 3.4 del Acuerdo
Antidumping deben analizarse sin importar si se analiza la existencia de dafio material o0 una amenaza de dafio, con la uUnica
diferencia en la pertinencia que hubieran podido tener a la luz de los referidos en el diverso 3.7 del Acuerdo Antidumping en caso
de que "se hubiera modificado de amenaza de dafio a dafio importante efectivo".

El Grupo Especial en la controversia México - Investigacion antidumping sobre el jarabe de maiz con alta concentracion de fructosa
(JMAF) procedente de los Estados Unidos (DS132) determiné:

"7.127 Con respecto a la naturaleza del analisis que es necesario realizar, observamos que el parrafo 4 del articulo 3 del Acuerdo
Antidumping enumera varios factores que es preciso evaluar en el marco del examen de la repercusion de las importaciones objeto
de dumping sobre la rama de produccién nacional. No hay en el texto o en el contexto de ese parrafo ninguna clausula que limite la
consideracion de los factores mencionados en el parrafo 4 del articulo 3 a los casos relativos a un dafio importante. Por el contrario,
como se ha indicado antes, el parrafo 1 del articulo 3 prescribe que la determinacién de la existencia de "dafo", término que
comprende la amenaza de un dafio importante, entrafia un examen de la repercusion de las importaciones, y el parrafo 4 del articulo
3 enuncia los factores pertinentes a ese examen. El parrafo 7 del articulo 3 exige que la autoridad investigadora determine si, a
menos que se adopten medidas de proteccion, se producird un dafo importante. A nuestro juicio, en un caso relativo a una
amenaza de dafio, para formular una determinacién compatible con las prescripciones de los parrafos 1 y 7 del articulo 3 es
necesario tener en cuenta los factores mencionados en el parrafo 4 del articulo 3 al examinar la consiguiente repercusion de las
importaciones.

7.132 En nuestra opinion, el texto del propio parrafo 7 del articulo 3 del Acuerdo Antidumping impone esta conclusion, apoyada
también por el conjunto del articulo 3, que constituye el contexto del parrafo 7 a efectos de interpretacion. El articulo 3 en su
conjunto trata de la determinacién en las investigaciones antidumping de la existencia de dafio, entendido como un dafo
importante, una amenaza de dafio importante o un retraso importante en la creacién de una rama de produccién. Con respecto a la



cuestion de la amenaza de dafio importante, consideramos que las autoridades investigadoras no pueden %5‘4 conclusiéon
razonada, basada en una evaluacion imparcial y objetiva de los hechos, sin tener en cuenta los factores del parrafo 4 del articulo 3
en relacion con la repercusion de las importaciones sobre la rama de produccion nacional. Los factores enumerados en ese parrafo
-las ventas, los beneficios, la produccion, la participacion en el mercado, la productividad, el rendimiento de las inversiones, los
factores que afecten a los precios internos, el flujo de caja, las existencias, el empleo, los salarios, el crecimiento, la capacidad de
reunir capital- se refieren todos ellos a una evaluacién del estado general y las actividades de la rama de produccion general. El
examen de esos factores es a nuestro parecer, necesario para establecer las bases para que la autoridad investigadora puede
evaluar si la realizacion inminente de nuevas importaciones objeto de dumping afectara al estado de la rama de produccion de tal
forma que, a menos que se adopten medidas de proteccion, se producira un dafio importante, como prevé el parrafo 7 del articulo
3."

De lo anterior la Secretaria advierte que, en efecto, la autoridad investigadora, debe realizar el analisis de los factores
correspondientes al dafo material y a la amenaza de dano para poder determinar, en su caso, la existencia de dafio, en cualquiera
de sus formas.

El Grupo Especial en Guatemala-Medida antidumping definitiva aplicada al cemento Portland gris procedente de México
(WT/DS156/R), determind en su Informe definitivo:

"8.237 No consideramos que sea necesario que una autoridad investigadora informe a las partes interesadas por adelantado
cuando, después de haber formulado una determinacién preliminar positiva sobre la base de la existencia de una amenaza de dafio
importante, formule una determinacion definitiva de dafio importante real. Ninguna disposicion del Acuerdo Antidumping exige que
una autoridad investigadora informe a las partes interesadas, en el curso de la investigacion, de que ha cambiado el fundamento
juridico de su determinacion de la existencia de dafo..."

En consecuencia, la Secretaria advierte que no existe ningun impedimento para que la autoridad investigadora emita una
determinacién ya sea por la existencia de dano material o por amenaza de dafio, ya que ello dependera del examen que se lleve a
cabo de todos los elementos previstos en el Acuerdo Antidumping

la Secretaria observo la existencia de vulnerabilidad de la rama de produccion nacional frente al aumento de las importaciones
investigadas en condiciones de dumping, dada la disminucion de ciertos indicadores econdémicos y financieros, y particularmente en
el periodo investigado (produccion, produccion orientada al mercado interno, pérdida de participacion de mercado, productividad,
utilizaciéon de la capacidad instalada, beneficios operativos, margen operativo y solvencia). Ello no desvirtia ni representa ninguna
contradiccion, sino que refuerza la evidencia que obra en el expediente administrativo de que la tendencia creciente y condiciones
en que se realizan las importaciones investigadas, efectivamente, representan una amenaza de dafio a la rama de produccion
nacional, dada la afectacion que muestran las proyecciones de los indicadores econémicos y financieros para 2022, y

por lo anterior, la Secretaria considera que no tiene sustento y por ende son incorrectos los sefialamientos de ME Elecmetal México,
referentes a que se le dejo en estado de incertidumbre y/o indefension respecto al inicio de la investigacion, pues fueron de su
conocimiento los elementos que se analizaron en la Resolucion de Inicio y la informacion que obra en el expediente administrativo
y, si no presento alegatos al respecto, ello no es atribuible en ningiin momento a la Secretaria.

403. Por otra parte, Proesmma y ME Elecmetal México presentaron diversos cuestionamientos sobre el comportamiento positivo
que mostraron algunos indicadores economicos y financieros en el periodo analizado, por lo cual las importaciones investigadas no
fueron causa de dafio a la rama de produccion nacional. Los sefalamientos especificos de las importadoras se indican en los
siguientes puntos.

404. ME Elecmetal México solicita la terminacion de la investigacion al no haber una determinacion inicial de dafio material, en
virtud de lo siguiente:

la Secretaria automatica o dogmaticamente atribuye los resultados negativos de ciertos indicadores en el periodo investigado a las
importaciones investigadas porque simplemente aumentaron en volumen y tenian margenes de subvaloracion, de tal manera que
no realiza un analisis, examen o justificaciéon que dote de fuerza explicativa que las importaciones investigadas, efectivamente,
tuvieron un efecto en los indicadores de la industria;

en el punto 137 de la Resolucion de Inicio se indicd que es razonable esperar que dichas importaciones continien incrementandose
en el futuro inmediato, y lleven a la materializaciéon del desplazamiento de la produccion de la rama de produccion nacional en el
mercado interno, de tal manera, la Secretaria reconoce que, hasta el periodo investigado, no ha ocurrido un desplazamiento de la
produccioén de la rama de produccion nacional;

de acuerdo con diferentes informes del Organo de Apelacién y Grupos Especiales en los casos de México medidas antidumping
sobre México - Medidas antidumping definitivas sobre la carne de bovino y el arroz, y Corea - Derechos antidumping sobre las
importaciones de determinado papel procedentes de Indonesia, las autoridades deben realizar un andlisis razonado e integral del
estado de la rama de produccién y evaluacién de todos los factores econémicos listados en el parrafo 4 del articulo 3 del Acuerdo
Antidumping, es decir, los 15 factores de dafio, e incluir una explicacién de, por qué factores que parecerian apuntar en sentido
opuesto tomados en conjunto, no debilitan la conclusién de que existe un dafio importante, mientras que la Secretaria aduce que
existen ocho indicadores econdmicos que revelan la supuesta situacion de vulnerabilidad;



la autoridad debid explicar cémo los diez o mas factores con un comportamiento positivo durante el periodo @615]) 6 debilitan la
conclusion de que existe una situacion de vulnerabilidad;

las pruebas positivas revelan que la industria nacional se encuentra en una mejor posicion al final del periodo analizado, pues crecié
el mercado, la industria nacional mantuvo e incluso aumentd su participacion de mercado, incrementd precios, volumen de
produccion e ingresos por ventas durante el periodo analizado; la autoridad debe explicar como las importaciones investigadas
tienen un efecto en cada indicador, y si uno o varios indicadores tienen un comportamiento positivo, debe explicar porque este
comportamiento favorable no menoscaba la determinacién de dafio;

esta Secretaria reporta cifras inconsistentes con respecto a la "Produccion" entre los puntos 110 y 159 de la Resolucién de Inicio, lo
cual deja en un estado de indefension a la importadora, y

la Secretaria habra de revisar cual fue la produccion real de Moly-Cop durante 2019 y 2020 para cerciorarse que gané una parte del
crecimiento del mercado en el periodo analizado, en consecuencia, debe concluirse que la produccién nacional y, en particular la
Solicitante, producen y venden hoy mas toneladas en el mercado interno que las que vendié en 2019.

405. Proesmma sefald que la informacién cuantitativa no revela un dano material, pues en el periodo analizado aumentaron
indicadores como la participacion de la produccion al mercado interno, empleo y salarios, mientras que los inventarios
disminuyeron, en tanto se observa una relacion inversa entre el margen de subvaloracién y la participacion de las importaciones
investigadas en el CNA.

406. En relacion con el analisis de los indicadores financieros de la Resolucion de Inicio, ME Elecmetal México y Proesmma
presentaron los siguientes sefialamientos:

ME Elecmetal México:

en relacion con la capacidad para reunir capital, argumenté que la Secretaria no puede determinar que los factores prueba del acido
0 apalancamiento son negativos, pues no pueden ser atribuibles a las importaciones investigadas porque dicho indice se reporta a
nivel operativo. Indicé también que lo sefalado por la Secretaria indica, en todo caso, resultados mixtos en cuanto a los indicadores
relativos a su capacidad para reunir capital, y que el que se presenten resultados mixtos no ha sido debidamente considerado por la
Secretaria. Mencioné que estos factores se reportan a nivel operativo, y no estan segregados a nivel producto nacional similar;

la Secretaria identifica el concepto beneficios operativos, pero considera que hace referencia a los resultados operativos en el punto
173 de la Resolucién de Inicio;

la Secretaria no detalla o explica como fue el comportamiento por periodo de los resultados operativos a lo largo del periodo

analizado, pues simplemente se limita a sefialar que hubo una caida en el periodo investigado del -41.8%, mientras que los
resultados operativos registraron un incremento del 34.8% en el periodo analizado y que, por otro lado, el margen operativo,
efectivamente, tuvo una caida 7.8% en el periodo investigado; sin embargo, la solicitante continia teniendo un margen operativo
razonable o similar al mostrado durante el periodo analizado;

se cuestiona si las importaciones investigadas realmente tuvieron un impacto o incidieron en los beneficios operativos y el margen
operativo;

resulta extrafio que, en un contexto de crecimiento de mercado, mantenimiento e incluso crecimiento de participacion de mercado,
aumento de precios, volumen de produccién y de ingresos por ventas, la Solicitante tuviera una caida en los resultados y margen
operativo en el periodo investigado;

la Secretaria reconoce que el margen operativo y, por tanto, los beneficios, retrocedieron porque los costos operativos crecieron, en
tanto que la Secretaria, por un lado, atribuye la reduccion de los margenes operativos a las importaciones investigadas, pero, por
otro lado, reconoce que el margen operativo, y, por tanto, los beneficios, retrocedieron porque crecieron los costos operativos;

tanto la Secretaria como la Solicitante atribuyen el aumento de los costos operativos a las importaciones investigadas, por lo que no
hay una fuerza explicativa de que las importaciones investigadas incidieron en los beneficios y margen operativo;

. resulta curioso que la Secretaria constata que el aumento de los costos operativos esta enfocado unicamente en el periodo
analizado, cuando los costos operativos incrementaron repentina y subitamente en el periodo investigado. Es decir, justamente en
el periodo en donde Unica y casualmente hubo una reduccion en los beneficios y margenes operativos, también hay un aumento
notorio en los costos operativos;

una autoridad imparcial y objetiva debe indagar para conocer la causa que disparé los costos operativos de la Solicitante, para
contar con pruebas positivas sobre la situacion actual de la industria y sin atribuir esta circunstancia a las importaciones
investigadas;

ni la Solicitante ni la Secretaria sefialaron que las importaciones investigadas son la causa por la que aumentaron los costos
operativos de la industria nacional, mientras que las importaciones investigadas no pueden ser la causa del aumento de los costos
operativos de la industria nacional. En todo caso, las causas del aumento de los costos operativos de la industria nacional podrian
ser factores como el aumento de precios de insumos, fletes, mayor empleo y masa salarial, entre otros, y por tanto la reduccion del



margen operativo puede explicarse por factores distintos a las importaciones investigadas, y O 5 1 6

si bien hubo un menoscabo en ciertos indicadores financieros, esta situacion podria explicarse por decisiones gerenciales de la
Empresa, y sefiala que la Autoridad debe indagar con mayor profundidad, principalmente considerando que la solicitante contaba
con niveles adecuados y manejables de deuda y de solvencia en los primeros dos afios del periodo analizado. Al igual que el
repentino aumento de los costos operativos, dos de cuatro indicadores financieros repentinamente tuvieron un deterioro y
menoscabo en el periodo investigado.

Proesmma:

el comportamiento de los resultados operativos registrd un crecimiento del 34.8% durante el periodo analizado, con una disminucion
basicamente nula (0.3 puntos porcentuales) en el periodo investigado que también podria ser atribuible a la pérdida de
competitividad, y

se observaron margenes operativos positivos y razonablemente sanos durante todo el periodo de analisis que fueron superiores a
7%, y que practicamente se mantuvieron constantes durante el periodo de andlisis, aun cuando se alega contencion de precios.

407. Por su parte, Moly-Cop indicé que el analisis de dafio no se reduce a un "check list", lo que lleva a las importadoras a hacer
otras impugnaciones improcedentes, como lo sefialado respecto a los puntos 110 y 159 de la Resolucién de Inicio, pues el primero
refiere al total de la produccion nacional, mientras que el punto 159 se refiere a la rama de la produccién nacional, esto es, solo a
los datos de la Solicitante. Indic6 que no hay ninguna inconsistencia, sino s6lo una lectura descuidada de las importadoras.
Asimismo, indico lo siguiente:

la jurisprudencia de la OMC, el Acuerdo Antidumping y la LCE dicen claramente que ninguno de los elementos que obligadamente
se deben analizar, ni en forma separada o en conjunto con los demas, dara necesariamente una orientacion decisiva. Es decir, el
dafo no se acredita por mayoria de votos de sus elementos constitutivos, pues la jurisprudencia de la OMC lo que sefala es que el
analisis de dafo debe hacerse en forma integral y razonada. Asi, el dafio y la amenaza de dafo pueden expresarse de muy
distintas maneras y con grado de intensidad diferenciado;

las importadoras concluyen apresuradamente que siempre que el factor tenga un valor mayor que cero al comparar punta a punta,
luego entonces es positivo y no hay dafio. Ellas tratan de defender que necesariamente todos y cada uno de los indicadores deben
ser negativos y adversos para la produccion nacional, lo que llevaria al extremo de que sélo una empresa en bancarrota puede
solicitar medidas antidumping, lo cual claramente no figura como requisito en la legislacion aplicable, y

las importadoras pretenden negar los hechos al calificarlos de manera benigna. Al observar que las importaciones investigadas
ganan presencia en el mercado, sostienen que, no desplazaron a la produccion nacional, sino que contribuyeron al incremento del
mercado. La autoridad debe desestimar dichos sefialamientos, ya que el hecho notorio e indiscutible es que la industria nacional
perdio cinco puntos porcentuales de participacion en el mercado, al tiempo que las importaciones investigadas ganaron doce. En el
periodo analizado las importaciones investigadas se apropiaron totalmente del crecimiento del mercado y aumentaron su presencia,
lo que trajo aparejada una disminucion de la produccion interna: en efecto, las importaciones originarias de China crecieron en
volumen alrededor de 20,000 toneladas, al tiempo que la produccion nacional disminuyé 3,459 toneladas.

408. La Secretaria considera que los argumentos de las importadoras sobre el comportamiento de los indicadores no tienen
sustento, pues se realiz6é un analisis completo de los efectos reales y potenciales de los indicadores econémicos y financieros de la
rama de produccion nacional de conformidad con los articulos 3.1, 3.2, 3.4 y 3.7 del Acuerdo Antidumping, 41 fraccion Il y 42 de la
LCE, asi como 64 fraccion Ill y 68 del RLCE. Asimismo, es importante hacer las siguientes precisiones respecto a los
cuestionamientos de las importadoras:

el comportamiento positivo o favorable de ciertos indicadores de la rama de produccién nacional durante el periodo analizado, no
desvirtia la evidencia que obra en el expediente administrativo de una situacién de vulnerabilidad de la rama de produccion
nacional, lo cual se explica por el aumento de las importaciones en condiciones de dumping y subvaloracién. Al respecto, es
importante sefialar que, la ley de la materia, en particular el articulo 3.4 del Acuerdo Antidumping, establece que ningun factor visto
aisladamente o varios en conjunto bastarian para obtener una orientacion decisiva;

en la medida que la Secretaria realizé una valoracion completa de los indicadores sehalados en el articulo 3.4 del Acuerdo
Antidumping, actué de conformidad con la legislacién en la materia y no existe omisidon en cuanto a las recomendaciones en los
informes del Organo de Apelacion y Grupos Especiales de la OMC,;

al respecto, y tal como se sefald en el puntos 196, 213 y 217 de la Resolucién de Inicio, la Secretaria observé elementos de que se
estaba causando una afectacion promovida por las importaciones investigadas, y las estimaciones realizadas por Moly-Cop
mostraron indicios de que tal situacion podria agravarse de continuar el crecimiento de dichas importaciones debido a las
condiciones de competencia desleal en que se estaban realizando, hasta el punto de que efectivamente causen la materializacion
de un dafo. La probabilidad de la existencia de amenaza de dano, a partir de la situacion que mostrd la rama de produccion
nacional en el periodo investigado, se confirma como resultado del analisis realizado en los siguientes puntos de la presente
Resolucién;

no existe inconsistencia en las cifras de produccion reportadas en los puntos 110 y 159 de la Resolucion de Inicio. En el primer caso,



la Secretaria analizé el comportamiento del mercado nacional total, y la PNOMI o Produccion Nacional@r@ﬂd?al Mercado
Interno, misma que considera la produccién de todas las productoras del producto similar indicadas en el punto 97 de la Resolucién
de Inicio, mientras que en el punto 159 se analiza sélo la produccion orientada al mercado interno de la rama de produccion
nacional, la cual corresponde s6lo a Moly-Cop que es representativa de la producciéon nacional total del producto similar al contar
con una participacion del 91% de la produccion nacional total en el periodo investigado, y

efectivamente, el aumento de las importaciones investigadas, por si sélo no tendria por qué ser causa de una materializacién del
dafo o amenaza de dafo a la rama de produccion nacional, sin embargo, estas aumentan en un contexto en donde se ubicaron a
precios por debajo de los precios del producto nacional durante todo el periodo analizado, y se realizaron en condiciones de
dumping.

409. Respecto a los argumentos sobre el analisis financiero presentados por ME Elecmetal México y Proesmma, la Secretaria
analizé todos y cada uno de ellos; sin embargo, no los considera razonables, objetivos y basados en pruebas positivas para la
presente investigacion, en virtud de lo siguiente:

ME Elecmetal México confunde conceptos, ya que los indicadores que la Secretaria analiza con el objetivo de pronunciarse
respecto a la capacidad para reunir capital por parte de la productora nacional no se reportan a nivel operativo pues se trata de
razones financieras, que se obtienen a partir del Balance General de la Empresa, y permiten observar la relacion que guardan los
activos, los pasivos y el capital;

respecto a si estos indicadores pueden ser atribuibles a las importaciones investigadas, la Secretaria aclara que, tal como se indicé
en el punto 176 de la Resolucién de Inicio, su analisis obedece a los lineamientos que establecen el articulo 3.6 del Acuerdo
Antidumping vy el articulo 66 del RLCE, los cuales, para la prueba de dafio en la rama de producciéon nacional, los indicadores
financieros de ROA, flujo de efectivo y capacidad de reunir capital prevén la posibilidad de analizar el efecto de las importaciones en
condiciones de practicas desleales sobre la rama de produccion nacional del producto similar a partir de la produccién del grupo o
gama mas restringido de productos que incluya el producto idéntico o similar;

sin detrimento de lo anterior, y como ya se establece en el punto 436 de la presente Resolucion, de la informacion que proviene del
expediente administrativo se observo que la participaciéon de las ventas de la mercancia similar destinadas al mercado interno
ascienden a aproximadamente el 80% de las ventas totales reportadas en estados financieros durante el periodo analizado, por lo
que, si bien los indicadores financieros obtenidos a partir de los estados financieros no son especificos de la mercancia similar de
fabricacién nacional, en este caso si guardan una relacién muy cercana;

la Secretaria considera que ME Elecmetal México no tiene claridad de los conceptos que utiliza, ni de que el término resultados
operativos puede utilizarse de manera indistinta a beneficios operativos, y estos pueden registrar un crecimiento o un
decrecimiento;

se hizo una lectura errénea de la Resolucion de Inicio, ya que en el punto 172 de la misma se establecié el crecimiento que
registraron los resultados operativos durante el periodo analizado y se especifico el comportamiento que estos registraron en 2020
y en el periodo investigado;

la Secretaria analizo los efectos de las importaciones investigadas sobre las ventas de la mercancia similar destinadas al mercado
interno, pues considera que es ahi en donde compiten directamente con la mercancia similar de fabricacién nacional,

la Solicitante sefal6 que, el crecimiento de las importaciones en condiciones de dumping, y sus bajos niveles de precios, coincidié
con el incremento en sus costos y que, si bien los precios de la industria nacional han registrado incrementos durante el periodo
analizado, este crecimiento ha sido insuficiente para impedir un deterioro de los beneficios operativos de la rama de produccién
nacional;

el analisis de la Secretaria no ha concluido, y tiene la facultad de allegarse de mayores elementos de analisis, sin embargo, se
percibe confusion en lo que interpreta ME Elecmetal México respecto a la relacion del incremento de los costos y las importaciones
en condiciones de discriminaciéon de precios. La Secretaria no considerd que las importaciones sean la causa del incremento de los
costos, como manifesté la importadora;

como sefald la Solicitante en la etapa de inicio, los precios de las importaciones investigadas, son los que en su caso influyen en los

precios de la produccién nacional a la baja, o bien contienen su incremento. Esto impide que, en caso de registrarse un incremento
en costos, este se traslade a un incremento en los precios por lo menos, en la misma proporciéon. Como consecuencia de ello, y por
encadenamiento, los beneficios y el margen de operacion se deterioran, debido a una imposibilidad de trasladar el incremento de
costos a un incremento equivalente en sus precios en el mercado nacional;

la importadora nuevamente hizo una lectura errénea de la Resolucién de Inicio, ya que en el punto 175 de dicha Resolucion, se
mencioné el comportamiento que registraron los costos unitarios en el periodo investigado y en el periodo analizado, y

en cuanto a los sefialamientos de Proesmma, esta no presentd sustento respecto a la alegada pérdida de competitividad por parte
de la Solicitante. Tampoco respecto a la calificacion de "sano" que hizo sobre el margen operativo en el periodo analizado. Sin
embargo, la Secretaria considera relevante sefalar el deterioro que registrd el margen operativo de Moly-Cop en el periodo
investigado.



410. De acuerdo con la informacién que obra en el expediente administrativo, la Secretaria observé que %E]ﬁ@mcional de
bolas de acero para molienda, medido a través del CNA, aument6 2% en 2020 y 5% en el periodo investigado, lo que significd un
incremento acumulado del 7% en el periodo analizado.

411. En este contexto del desempefio del mercado nacional, la Secretaria observo que la producciéon de bolas de acero para
molienda de la rama de produccion nacional aumenté 11% en 2020, sin embargo, disminuyé 9% en el periodo investigado, lo cual
representé un aumento acumulado del 1% en el periodo analizado. Por su parte, la produccién orientada al mercado interno de la
rama de produccién nacional siguié el mismo comportamiento; aumentd 13% en 2020 y disminuyd 5% en el periodo investigado,
con lo cual acumulé un crecimiento del 8% en el periodo analizado.

412. Por su parte, en un contexto de crecimiento del mercado, las importaciones mostraron el siguiente comportamiento:

las importaciones del producto objeto de investigacidon aumentaron su participacion en el CNA en el periodo analizado en 11.6
puntos porcentuales, al pasar de 18.4% en 2019 a 18.3% en 2020, y 30% en el periodo investigado, lo cual sucede a precios por
debajo del nacional en 7%, 6% y 4%, en los mismos periodos, respectivamente;

las importaciones originarias de otros paises disminuyeron su participacion en el CNA en 13.1 puntos porcentuales, ya que su
participacion paso de 29.9% en 2019 a 24.4% en 2020, y 16.8% en el periodo investigado, y

en este sentido, el crecimiento que registré el CNA en el periodo investigado del 5% se tradujo en una pérdida de participacion de
mercado tanto de la produccién orientada al mercado interno de la rama de produccion nacional como de las importaciones de otros
origenes, al disminuir su participacion en 4.7 y 7.6 puntos porcentuales, respectivamente, en beneficio de las importaciones objeto
de investigacion, las cuales absorbieron el crecimiento que registrd el mercado, debido a que su participacion se incrementé en 11.7
puntos porcentuales en el periodo investigado.

413. Por su parte, el volumen de ventas al mercado interno de la rama de produccion nacional mostré un comportamiento
positivo durante el periodo analizado, con aumentos del 17% en 2020, 2% en el periodo investigado, y 19% en el periodo analizado.
En términos de valor, el comportamiento de las ventas internas (expresadas en ddlares) también mostré un comportamiento positivo
del 8%, 31% y 42% en los mismos periodos, respectivamente.

414. De acuerdo con lo sefialado en el punto 162 de la Resolucién de Inicio, y a fin de analizar el comportamiento de las ventas
internas y su relacién con las importaciones del producto objeto de investigacion durante el periodo analizado, la Secretaria requirié
a la Solicitante la informacién de sus ventas por cliente. Si bien la Solicitante sefialdé en su respuesta al requerimiento que habia
presentado la informacion solicitada, la Secretaria advirtio que esta no fue proporcionada.

415. En la presente etapa de la investigacion, la Secretaria requirid6 a Moly-Cop la informacién de sus ventas a clientes del
periodo analizado, la cual fue proporcionada conforme a lo solicitado. La Secretaria cotejé dicha informacién contra el listado de
pedimentos de importacion del SIC-M, a partir de lo cual observd que existia una baja coincidencia de clientes que hubiesen
importado directamente el producto objeto de investigacion, lo que podria ser atribuible a que el sector minero puede realizar sus
compras a través de empresas comercializadoras o intermediarios que no adquieren el producto nacional debido a que no son
consumidoras directas de bolas de acero. Por lo anterior, a fin de poder realizar dicho analisis, la Secretaria podra allegarse de
mayor informacion en la siguiente etapa del procedimiento.

416. Por lo que se refiere a las ventas al mercado de exportaciéon de la rama de produccion nacional, estas aumentaron 2% en
2020, mientras que en el periodo investigado cayeron 35%, acumulando una caida del 34% en el periodo analizado. Al respecto, la
Secretaria observé que, no obstante, dicha caida, las exportaciones sélo disminuyeron 7 puntos porcentuales su participacion en
las ventas totales, al pasar del 16% en 2019 al 14% en 2020, y 9% en el periodo investigado. Lo anterior, refleja que la rama de
produccion nacional se orienta en mayor medida al mercado interno, donde compite con las importaciones del producto objeto de
investigacion.

417. Los inventarios de la rama de produccion nacional aumentaron 12% en 2020 y cayeron 17% en el periodo investigado, lo
cual representé una caida acumulada del 6% en el periodo analizado. La relacién de inventarios a ventas totales se ubicé en 7% en
2019, 6% en 2020 y en el periodo investigado, respectivamente, lo cual significé una disminucidon de 1 punto porcentual en el
periodo analizado.

418. De acuerdo con lo sefalado en el punto 165 de la Resolucion de Inicio, Moly-Cop estimé su capacidad instalada en funcién
de la capacidad térmica de los hornos de calentamiento de las barras de acero que se utilizan como insumo para fabricar las bolas
de acero, el tamafo y peso de las bolas a fabricar de manera mensual, la velocidad de la maquina laminadora, nimero de entradas,
eficiencia y velocidad de entrega del horno, y para la bola forjada, el nimero de golpes por minuto de la maquina forjadora. Para
acreditarlo, proporcioné la produccion mensual, concentrado de produccion por linea de rolado y forjado ajustados por horas
laborables diarias, semanales y mensuales, manual de estimacion de la capacidad instalada, y las hojas de calculo
correspondientes.

419. De acuerdo con lo anterior, la Secretaria observé que la capacidad instalada de la rama de producciéon nacional disminuyé
2% en 2020 y en el periodo investigado, respectivamente, acumulando una disminucion del 3% en el periodo analizado. Por su
parte, la utilizacion de la capacidad instalada aumenté en el periodo analizado en 3 puntos porcentuales, al pasar del 49% en 2019
al 56% en 2020, y caer al 52% en el periodo investigado, lo que representd una caida de 4 puntos porcentuales en dicho periodo.



420. El empleo promedio de la rama de produccion nacional aumenté 2% en 2020 y 1% en el periodo inv@@d1,9que implicod
un aumento del 3% en el periodo analizado. La masa salarial tuvo el mismo comportamiento, toda vez que aumentd 2% en 2020 y
14% en el periodo investigado, lo que implicd un crecimiento del 16% en el periodo analizado.

421. El desempeiio de la produccion y del empleo de la rama de produccién nacional se tradujo en una disminucion del 1% en
la productividad (expresado como el cociente de estos indicadores) en el periodo analizado, derivado de un aumento del 9% en
2020 y una disminucioén del 10% en el periodo investigado.

422. La Secretaria examind la situacion financiera de la rama de produccion nacional con base en los estados financieros
dictaminados de los ejercicios fiscales 2019, 2020 y 2021; el estado de costos, ventas y utilidades del producto similar destinado al
mercado interno, y los costos unitarios que registré durante el periodo analizado. Para 2022, presentd proyecciones de los efectos
en el estado de costos, ventas y utilidades frente al aumento de las importaciones del producto objeto de investigacion en
condiciones de dumping. La Secretaria actualizé dicha informacion a diciembre de 2021 para su comparabilidad financiera, a través
del método de cambios en el nivel general de precios, con base en el indice Nacional de Precios al Consumidor que publica el
Instituto Nacional de Estadistica y Geografia (INEGI).

423. De acuerdo con lo anterior, derivado del comportamiento de los volimenes y los precios, la Secretaria observé un
crecimiento acumulado en el periodo analizado de los ingresos por ventas al mercado interno (medidos en pesos) del 34.7%,
derivado de que en 2020 crecieron 16.7%, y en el periodo investigado aumentaron 15.5%. Por su parte, los costos de operacion,
que resultaron de las ventas al mercado interno, acumularon un crecimiento del 35.2% durante el periodo analizado: aumentaron
7.3% en 2020 y 26% en el periodo investigado.

424. Como resultado del comportamiento de los ingresos por ventas internas y los costos operativos, los resultados operativos
crecieron 1.31 veces en 2020 y disminuyeron 0.44 veces durante el periodo investigado, lo que se reflejé en un aumento de 0.29
veces durante el periodo analizado.

425. El margen operativo acumuld un retroceso de 0.3 puntos porcentuales en el periodo analizado, dado que aument6 7.5
puntos porcentuales en 2020, al pasar de 7.6% en 2019 a 15.1 % en 2020, y disminuyd 7.8 puntos porcentuales en el periodo
investigado, para finalizar en 7.3%.

426. La Secretaria observo en el periodo investigado un desempefno negativo de los resultados operativos que disminuyeron
0.44 veces, mientras que el margen de operacion retrocedio 7.8 puntos porcentuales. Durante el periodo analizado, los resultados
operativos registraron un aumento de 0.29 veces, y un deterioro de 0.3 puntos porcentuales en el margen de operacion. Tanto en el
periodo investigado, como en el periodo analizado la Secretaria observé que el crecimiento de los ingresos por ventas al mercado
interno fue a un menor ritmo respecto al crecimiento que registraron los costos de operacion.

Estado de costos, ventas y utilidades de la rama de produccién nacional
(2019-2021)

Fuente: Moly-Cop.

427. En la etapa de inicio la Solicitante sefialé que, si bien los precios de la industria nacional han registrado incrementos
durante el periodo analizado, estos han sido insuficientes para cubrir el incremento de costos durante el mismo periodo, dada la
subvaloraciéon de precios del producto originario de China, por lo que los impactos del dumping, en términos de rentabilidad, deben
valorarse al considerar un efecto de contencion en los beneficios.

428. En relacion con los costos unitarios totales (costos unitarios de produccion mas gastos operativos unitarios) expresados en
pesos en el mercado interno, la Secretaria observo lo siguiente:

los costos unitarios totales disminuyeron 11.8% en 2020 y aumentaron 36.6% en el periodo investigado, con ello, acumularon un
crecimiento de 20.5% durante el periodo analizado;

los costos unitarios variables (costos y gastos en relacién con el volumen de produccién y venta) representaron 94% en 2019, 93%
en 2020 y 93% en 2021 de los costos unitarios totales. En promedio, representaron el 93% del costo total durante el periodo



analizado. El restante 7% correspondio a los costos fijos, los cuales son independientes del volumen de prod@c@mZ@mta;

el costo unitario de la materia prima que es totalmente variable, represent6 86% en 2019 y 2020, respectivamente, y 87% en 2021
del costo unitario total. El costo de la materia prima disminuy6 12.7% en 2020 y aument6 39% en el periodo investigado, lo que
significé un crecimiento acumulado de 21.3% durante el periodo analizado, y

el precio unitario de la mercancia similar destinada al mercado interno, expresado en pesos, aumenté 0.1% en 2020 y 13% en 2021,
con lo que acumulé un crecimiento de 13.2% durante el periodo
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429. Al respecto, la Secretaria observo que el crecimiento que registraron los precios en el periodo analizado no fue suficiente
para absorber el incremento en los costos unitarios variables, es decir, los costos asociados al volumen de produccién y ventas. En
particular, no fue suficiente para absorber el incremento de los costos de la materia prima, que explicoé alrededor del 86% del costo
unitario total.

430. Por otra parte, la Secretaria evalud las variables Rendimiento sobre la Inversion en Activos (ROA, por las siglas en inglés
de "Return of the Investment in Assets"), contribucion del producto similar al ROA, flujo de caja y capacidad de reunir capital, a
partir de los estados financieros dictaminados de la Solicitante, tomando en cuenta que consideran el grupo o gama de productos
mas restringido que incluyen al producto similar al objeto de investigacion, de conformidad con lo establecido en los articulos 3.6 del
Acuerdo Antidumping y 66 del RLCE.

431. Respecto al rendimiento sobre la inversion de Moly-Cop, calculado a nivel operativo, aumenté 0.3 puntos porcentuales
durante el periodo analizado. En relacién con la contribucién al ROA del producto similar, inici6 el periodo en 7.6% y disminuy6 0.3
puntos porcentuales, para finalizar en 7.3% en 2021.

Concepto 2019 2020 2021

Rendimiento sobre la inversion 9.3% 19.5% 9.6%

Contribucion del producto

similar al Rendimiento sobre la 7.6% 16.1% 7.3%
inversion

Contribucion de otros

productos al Rendimiento sobre 1.7% 3.4% 2.3%
la inversion

Fuente: Estados financieros de Moly-Cop.

432. A partir de los estados de flujo de efectivo de la Solicitante, la Secretaria observd que el flujo de caja a nivel operativo
aumento 130.6% en el periodo analizado.

433. La Secretaria midi6 la capacidad de la rama de produccién nacional para obtener los recursos financieros necesarios para
llevar a cabo la actividad productiva por medio de los indices de solvencia, liquidez, apalancamiento y deuda.

indices 2019 2020 2021
Razoén de circulante (veces) 3.04 417 1.51
Prueba de acido (veces) 219 3.27 0.70

Fuente: Estados financieros de Moly-Cop.

434. En general, una relaciéon entre los activos circulantes y los pasivos a corto plazo se considera adecuada si guarda una
relacion de 1 a 1 o superior. De la informacion descrita, se observa que los niveles de solvencia y liquidez de la rama de produccion
nacional muestran niveles adecuados en el periodo analizado, ya que en dicho periodo la razén entre activos circulantes y pasivos
a corto plazo fue mayor a 1. No obstante, al descontar los inventarios (prueba del acido), se observé un deterioro en 2021, afio en
el que la relacion fue menor a 1, de tal forma que Moly-Cop registr6 un deterioro en la capacidad para hacer frente a sus
obligaciones de corto plazo.

435. En lo que se refiere al nivel de apalancamiento, se considera que una proporciéon de pasivo total con respecto a capital
contable inferior a 100% es manejable. Al respecto, se observd que Moly-Cop registré niveles de apalancamiento adecuados en
2019 y 2020, pero se observoé un incremento en esta relacion en 2021. La relacién pasivo total a activo total guard6 niveles
menores a 100% durante el periodo analizado.

indices 2019 2020 2021
Pasivo total a capital contable 33% 22% 227%
Pasivo total a activo total 25% 18% 69%

Fuente: Estados financieros de Moly-Cop.

436. Respecto al incremento en el apalancamiento de Moly-Cop en el periodo investigado, la Secretaria observé en los estados
financieros dictaminados no consolidados que se debe al incremento en sus pasivos como producto de diversos préstamos que
obtuvo de sus partes relacionadas, y a la compra de materia prima o producto terminado a las mismas. Al respecto, la Secretaria
considera que la capacidad de reunir capital de la Solicitante se ve influenciada por el financiamiento que recibe por parte de sus
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437. Con relacion a lo anterior, si bien el indicador de apalancamiento se refiere a un indicador obtenido de los estados
financieros, y que proviene de la empresa en su conjunto, en este caso, de la informacién que obra en el expediente administrativo,
se observo que la participacion de las ventas de la mercancia similar destinadas al mercado interno asciende aproximadamente al
80% de las ventas totales reportadas en estados financieros durante el periodo analizado, por lo que se puede atribuir que las
importaciones en condiciones de dumping que compiten directamente en el mercado nacional no permiten generar las utilidades
suficientes o el flujo de efectivo necesario para hacer frente a la deuda de Moly-Cop.

438. Al respecto, se observo que en el 2021 Moly-Cop registrd un deterioro en su solvencia, es decir, en la capacidad para
hacer frente a sus compromisos de corto plazo, y en ese mismo afo también se observé un incremento en su nivel de
apalancamiento, asi como un retroceso de 0.4 puntos porcentuales en la contribucién al ROA del producto similar.

439. En la etapa de inicio, la Solicitante sefal6 que existian elementos que acreditaban la existencia de dafo material e
indicadores adversos de la rama de produccién nacional que configuran una amenaza de dafo, dado el crecimiento significativo que
mostraron las importaciones del producto objeto de investigacion durante el periodo analizado, lo que indica la probabilidad de que
se producira un aumento sustancial de las mismas. Afadié que tomando en cuenta el comportamiento observado en el periodo
analizado, asi como las expectativas de crecimiento para el pais y el sector minero, resulta clara la probabilidad fundada de que las
exportaciones del producto investigado continlien creciendo a un ritmo considerable respecto del consumo nacional y de las ventas
de la industria nacional, gracias a su politica de precios distorsionados por la discriminacién de precios.

440. Agregd que las importaciones del producto objeto de investigacion se realizan a precios que tendran el efecto de hacer
bajar o contener el alza de los precios internos de manera significativa, y que probablemente haran aumentar la demanda de
nuevas importaciones. Lo anterior, debido a precios que no solamente han registrado tendencias a la baja, sino que ademas se
ubican consistentemente por debajo de los precios nacionales, a pesar de que estos han tratado de alcanzar los bajos niveles de
precios distorsionados por la discriminacién de precios.

441. Para sustentar sus senalamientos, en la etapa previa la Solicitante presentd estimaciones de los principales indicadores
econdémicos y financieros de la rama de produccion nacional para 2022. En primer lugar, considerd el aumento de las importaciones
del producto objeto de investigacion de acuerdo con lo sefialado en los puntos 134 y 185 de la Resolucién de Inicio.

442. Asimismo, y de acuerdo con los puntos 186 a 191 de la Resolucion de Inicio, la Solicitante sefalé que se espera un
crecimiento de la demanda interna de bolas de acero, para lo cual proporciond los siguientes elementos:

el CNA de bolas de acero para molienda aumentaria en 2% conforme al crecimiento esperado del Producto Interno Bruto (PIB)
nacional, de acuerdo con la "Encuesta sobre las Expectativas de los Especialistas en Economia del Sector Privado" del Banco de
México, del 3 de marzo de 2022. El comportamiento del sector minero, que es el consumidor del producto objeto de investigacion,
esta correlacionado con el desempefio de la economia nacional, ademas de que los observadores de dicho sector predicen un
crecimiento debido a mayores inversiones;

es razonable considerar las expectativas del crecimiento del PIB nacional para pronosticar el crecimiento del mercado nacional de
bolas de acero. Al proyectar las importaciones del producto investigado con dicho factor y el crecimiento observado de las
importaciones chinas en el periodo investigado, la produccién nacional seguiria perdiendo participacion de mercado y un
recrudecimiento de su tendencia negativa;

no obstante, una mejor opcion para proyectar el CNA del producto objeto de investigacion seria una estimacion directa del PIB de la
industria minera para 2022, sin embargo, la informacién disponible de expectativas no esta desagregada por sector econémico, y
tampoco al nivel de la mineria. No obstante, los observadores apuntan a que el sector tendra un comportamiento positivo en dicho
periodo, por la puesta en marcha de distintos proyectos para el procesamiento de los metales;

con base en lo anterior, la Solicitante estimé una tasa de crecimiento especifica para el sector minero, mediante un modelo

econométrico de regresion lineal, utilizando el software econométrico Eviews. Sefialé que los resultados obtenidos muestran que el
sector de la mineria registraria en 2022 un crecimiento del 2.68%, resultado que no difiere significativamente de la propuesta
original con base en el PIB nacional del Banco de México, y

para sustentar las expectativas de crecimiento y el prondstico del sector de la mineria y del CNA, Moly-Cop proporciond informacion
trimestral del PIB nacional y del PIB del sector minero obtenido del INEGI; especificacion del modelo econométrico de crecimiento
del PIB de mineria a través del software E-views, variables utilizadas y coeficientes estimados; el articulo "Mineras en Bolsa ganan
siguiendo buena racha de metales" publicado el 25 de mayo de 2022 por el periddico "ElI Economista”; el articulo "La CAMIMEX
estima que la inversion para el afio 2022 sera de 2 mil 994.6 millones de doélares" publicado por el periddico "Milenio" el 12 de mayo
de 2022, y el articulo "4 Qué ocurrira con la mineria en México en el 2022?" publicado por la revista "Mundo Minero" el 29 de
noviembre de 2021.

443. Conforme a lo sefalado en los puntos 192 a 195 de la Resolucién de Inicio la Secretaria:

replicé el método de regresion lineal, y obtuvo resultados similares de crecimiento, de tal manera que se puede considerar
aceptable, tomando en cuenta la informacién adicional sobre las expectativas de inversion en el sector de la mineria que permiten
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observé que el resto de los indicadores econdmicos (produccion, importaciones de otros origenes, ventas internas, exportaciones,
productividad, inventarios, empleo, salarios, capacidad instalada y utilizada) se estiman mediante proporcion, diferencia o se
suponen constantes en relacion con el periodo investigado;

se determiné que la metodologia proporcionada por Moly-Cop es aceptable, en virtud de que toma en cuenta el comportamiento
esperado del sector minero, el volumen proyectado de las importaciones del producto objeto de investigacion que se realizaron en
condiciones de subvaloracion y discriminacion de precios, asi como el comportamiento de los indicadores econdémicos y financieros
durante el periodo investigado;

para la estimacion de los indicadores financieros, Moly-Cop proporciond la proyeccion del estado de costos, ventas y utilidades de
sus ventas de mercancia similar orientada al mercado nacional para 2022, asi como la metodologia que aplicé. En su proyeccion,
considerd los costos unitarios que registré durante el periodo investigado, la inflacion, como se veria afectado su precio a
consecuencia del aumento de las importaciones en condiciones de dumping, y cémo disminuiria también su volumen de ventas,
igualmente derivado del desplazamiento a consecuencia de las importaciones objeto de investigacion y sus repercusiones, y

la Secretaria replicé los calculos y la metodologia aplicada por la Solicitante para estimar los indicadores econémicos y financieros.
Al analizar las proyecciones de Moly-Cop correspondientes a 2022, la Secretaria observd que los resultados obtenidos de las
proyecciones mostraban una afectacion en los principales indicadores econdmicos y financieros relevantes de la rama de
produccién nacional.

444. En esta etapa de la investigacion Proesmma y ME Elecmetal México presentaron cuestionamientos sobre la metodologia
de proyecciones de 2022 propuesta por la Solicitante conforme a lo siguiente:

Proesmma:

indicé que algunas variables fundamentales para su estimacidon deberian guardar relacion entre si, sin embargo, su calculo fue
realizado de modo independiente; la metodologia con la que se realizaron las estimaciones se seleccioné para obtener resultados
especificos por lo que se omiten otros impactos, y las proyecciones no constituyen una prueba positiva para sustentar la
probabilidad de que en un futuro inmediato se observe una profundizacion del deterioro en indicadores relevantes de la rama de
produccién nacional y la materializacion del dafio alegado.

ME Elecmetal México:

debido a que la informacion proyectada por la Solicitante corresponde a 2022, se debid actualizar el periodo de investigacion previo
al inicio de la investigacion, pues ya habia transcurrido el primer semestre de 2022. Para evitar recurrir a "inutiles" proyecciones, el
periodo de investigacion debié ser del 1 de julio de 2021 al 30 de junio de 2022, que es el periodo mas cercano al inicio de
investigacion, como lo ordena el Acuerdo Antidumping en su nota al pie de pagina 4 y el articulo 76 del RLCE y dénde habria que
resolverse si en ese periodo cercano se materializé un dafio o no. No pasa desapercibido que el periodo investigado se encuentre
tan lejano al inicio de la investigacion (ocho meses), y quizas por ello el intento de la Solicitante y de la Secretaria por proyectar
informacién relativa a amenaza de dafo;

la Solicitante omite explicar como la virtual ausencia de una subvaloracion puede tener un efecto negativo en la industria nacional.
De todo esto se desprende que dichas proyecciones y escenarios carecen de toda seriedad y validez y, por tanto, no pueden ser
considerados como elementos que explican que las importaciones investigadas han causado un dafo importante, y

los escenarios planteados por la Solicitante estan fuera de la realidad, toda vez que la Solicitante no considerd la inflacion mundial y
el conflicto bélico entre Rusia y Ucrania, el cual disparé los precios de insumos y productos siderurgicos afectando la oferta y la
demanda.

445, Por su parte, Moly-Cop indico que los senalamientos de las importadoras carecen de sustento y deben desestimarse, pues
sus proyecciones son pertinentes para llevar a cabo un analisis de dafio integral; son coherentes con un analisis de los efectos
dafiinos que tendrian las importaciones en el mercado nacional de no imponerse cuotas compensatorias y, el conflicto bélico entre
Rusia y Ucrania como factor influyente en la oferta y demanda no esta acompafado de ninguna evidencia de que haya disparado el
precio de los insumos y productos siderurgicos.

446. La Secretaria considera que los sefalamientos de las importadoras comparecientes no tienen sustento y por ende son
improcedentes en virtud de lo siguiente:

la normatividad en la materia no indica una orientacion o recomendacion sobre cual seria el método idéneo o los requisitos
metodolégicos que deberian cumplir las proyecciones de indicadores econdmicos y financieros a fin de determinar la existencia de
una amenaza de dafio importante;

la Secretaria disiente del sefialamiento de Proesmma en el sentido de que no existe relacién entre las proyecciones debido a que
algunos indicadores se estimaron mediante métodos independientes, pues ademas de que no existe una regla para ellos, el método
elegido para estimar las importaciones objeto de investigacion y la demanda interna (CNA) se basé en el comportamiento de dichos
indicadores durante el periodo investigado y analizado, respectivamente, mientras que el comportamiento en los precios en el
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mercado interno, se obtuvo a partir de las estimaciones para los precios del acero de la empresa consultore@@@4 econémico
Trading Economics, por lo cual no existe una razén para considerar que no son razonables;

asimismo, la relacién entre indicadores esta claramente sustentada, pues tal como se indica en el punto 443 de la presente
Resolucion, el resto de indicadores econdmicos se obtuvieron principalmente mediante proporcién y diferencia, y otros se
supusieron constantes, lo cual resulta razonable debido a que en el corto plazo son mas estables o presentan una reducida
variabilidad frente a cambios en la demanda, como puede ser el caso del empleo, los salarios y la capacidad instalada en industrias
intensivas en capital;

no tiene sustento el sefialamiento de ME Elecmetal México de descalificar las proyecciones de 2022



y de que se debieron actualizar para ser validas en virtud de lo siguiente: O 52 5
la importadora no presenta elementos econémicos que desvirtien la metodologia aplicada;
las proyecciones de 2022 corresponden al periodo inmediatamente posterior al periodo investigado (2021);

el periodo investigado fue determinado de conformidad con la normatividad en la materia, pues la solicitud de inicio fue presentada
el 29 de abril de 2022, es decir, cuatro meses después del periodo investigado, por lo que cumple con lo establecido en el articulo
76 del RLCE y en la recomendacion del Comité Antidumping, relativa a los periodos de recopilacién de datos para las
investigaciones antidumping (documento G/ADP/6 adoptado el 5 de mayo de 2000);

la importadora interpreta de manera incorrecta la nota 4 del Acuerdo Antidumping y el articulo 76 del RLCE, pues la nota se refiere
a la metodologia de dumping que nada tiene que ver con la definicion del periodo investigado y/o analizado, en tanto que el articulo
del RLCE hace clara referencia a que el periodo de analisis de las importaciones "debera ser lo mas cercano posible a la
presentacion de la solicitud", por lo que evidentemente no existe violacion, y

el comportamiento del mercado internacional, la inflacion mundial o los conflictos militares en terceros paises, son aspectos
independientes frente al hecho de que los oferentes chinos destinen sus exportaciones del producto objeto de investigacién hacia el
mercado mexicano en condiciones de dumping y subvaloracion de precios.

447. De acuerdo con lo anterior, la Secretaria considerd que Proesmma y ME Elecmetal México no presentaron elementos que
desvirtuen la metodologia y resultados de las proyecciones que proporciond Moly-Cop, a fin de acreditar la afectacién probable en
sus indicadores econémicos y financieros. Por consiguiente, de acuerdo con lo sefialado en los puntos 441 a 443 de la presente
Resolucion, la Secretaria replicé la metodologia de las proyecciones, a partir de los cuales se observé una afectacion en los
principales indicadores econdmicos y financieros relevantes de la rama de produccién nacional conforme a lo siguiente:

la produccion presentaria una disminucion del 23.9% en 2022, frente a un aumento de las importaciones investigadas del 71%, en
un contexto de crecimiento esperado del CNA del 2.9%. Por su parte, la producciéon al mercado interno mostraria un
comportamiento similar, debido a que registraria una caida del 26.5% en el mismo afo;

la participacion de la produccion al mercado interno en el CNA pasaria del 48.1% en el periodo investigado al 34.3% en 2022, lo que
representaria una pérdida acumulada de 13.8 puntos porcentuales;

las ventas al mercado interno caerian en 28% en 2022, en tanto que las exportaciones se mantendrian constantes. Debido al
comportamiento de la produccion y ventas, los inventarios disminuirian en 46% en 2022;

el valor de las ventas internas expresado en dolares caeria en 35% en 2022, debido a un menor volumen de ventas, asi como por
una disminucion en el precio de venta;

la capacidad instalada se mantendria constante en el afio proyectado, sin embargo, la utilizaciéon pasaria del 52% en el periodo
investigado al 39% en 2022, lo que representaria una disminucién acumulada de 13 puntos porcentuales;

por lo que se refiere al empleo y los salarios, estos se mantendrian constantes en 2022, mientras que la productividad caeria en
24% en 2022,y

como consecuencia del deterioro en los precios y volumenes de venta al mercado interno, los ingresos por ventas disminuirian
31.5% en 2022, mientras que los costos de operacién disminuirian 24.5%. La disminucion de sus ingresos a una mayor tasa que la
disminucion de sus costos operativos generaria una disminucion de 1.21 veces en sus resultados operativos, y un deterioro de 9.6
puntos porcentuales en su margen operativo que finalizaria negativo en -2.3%.

Estado de costos ventas y utilidades de la rama de produccion nacional de bolas de acero de
molienda y proyeccion

(2019-2022)
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Fuente: Moly-Cop.

448. A partir de los resultados descritos en los puntos anteriores, la Secretaria determiné de manera preliminar que existen
elementos suficientes para sustentar que las importaciones originarias de China colocaron a la industria nacional de bolas de acero
en una situacion de vulnerabilidad, ya que estas se realizaron durante el periodo analizado en condiciones de dumping y a niveles
de subvaloracion, lo que llevd, en particular en el periodo investigado, a una caida de la produccion, produccién al mercado interno,
pérdida de participacién de mercado, productividad, utilizacién de la capacidad instalada, beneficios operativos, margen operativo,
asi como una disminucién en la solvencia para hacer frente a sus obligaciones de corto plazo, principalmente al descontar los
inventarios y un incremento en el apalancamiento y, por lo tanto, una menor capacidad para reunir capital. Asimismo, en el periodo
analizado, los costos operativos crecieron a un mayor ritmo que los ingresos, por lo que el margen operativo retrocedio.

449. Asimismo, el comportamiento observado en el periodo analizado y las proyecciones realizadas para 2022, muestran la
probabilidad fundada de que, de continuar el aumento de las importaciones del producto objeto investigacion, se profundizarian los
efectos negativos en los indicadores econdmicos y financieros de la rama de produccién nacional, ocasionando en un futuro
inmediato un dafio generalizado a la rama de produccion nacional.

8. Potencial exportador de China

450. De conformidad con lo establecido en los articulos 3.7 del Acuerdo Antidumping, 42 fraccién Il de la LCE, y 68 fraccion Il
del RLCE, la Secretaria analiz6 los indicadores de la industria china fabricante de bolas de acero para molienda, asi como su
potencial exportador.

451. Para acreditar la capacidad de produccién del producto objeto de investigacion, y de acuerdo con lo sefialado en los puntos
199 y 203 de la Resolucion de Inicio, Moly-Cop proporciond lo siguiente:

una estimacion de la produccion, ventas internas y capacidad instalada del periodo analizado, a partir de las estadisticas de
exportacion de China que reporta Trade Map, correspondientes a la subpartida arancelaria 7326.11, la cual incluye al producto
objeto de investigacion. Para obtener los indicadores sefialados, la Solicitante aplicé factores de participacion de las exportaciones
en la produccién de China obtenidos de la informacién de las paginas de Internet de productores chinos de bolas de acero para
molienda, y de utilizacién de la capacidad instalada en el sector de fundicién y procesamiento de metales ferrosos reportados por el
Buré Nacional de Estadisticas de China, y

la Secretaria considerd que la informacion y fuentes proporcionadas por la Solicitante para estimar el potencial exportador y la
capacidad libremente disponible de China es razonable, esta sustentada y refleja el comportamiento del producto objeto de
investigacion.

452. Por lo que se refiere a las cifras de inventarios del producto objeto de investigacion en China, la Solicitante sefalé que no
es informacién publica disponible, sin embargo, indicd que se trata de una industria con una gran capacidad de respuesta a la
demanda, gracias a su amplia capacidad libremente disponible, asi como de la de sus proveedores de insumos.

453. A partir de la informacion anterior, la Solicitante sefialé que la industria china tiene una amplia capacidad disponible y
México, por su ubicacion estratégica, constituye un destino natural de sus exportaciones. Afadid que, tomando en cuenta el
comportamiento de las importaciones del producto objeto de investigacién en el periodo analizado, las expectativas de crecimiento
para México y el sector de la mineria, resulta clara la probabilidad de que dichas exportaciones continien creciendo a un ritmo
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considerablemente mayor respecto al consumo y ventas nacionales. O 52 7

454. Moly-Cop sefial6 que la capacidad libremente disponible de la industria china, con respecto al tamafio del mercado en
México es practicamente de dos veces, es decir, China tiene la capacidad de inundar y saturar completamente el mercado nacional
con su producto a precios distorsionados. Asimismo, dado que México se ubica en una zona estratégica del comercio mundial, el
area del mercado de América del Norte, asi como las expectativas de crecimiento que se esperan regionalmente, y las inversiones
en el sector minero, México constituye un mercado natural para el cual se destinaria una parte importante de esa capacidad
libremente disponible.

455. En esta etapa de la investigacion, las importadoras y exportadoras comparecientes no presentaron cuestionamientos o
elementos adicionales sobre los argumentos, medios de prueba y analisis de potencial exportador del pais objeto de investigacion.

456. Por consiguiente, en ausencia de cuestionamientos o elementos en contrario, y de acuerdo con la informacion que obra en
el expediente administrativo, la Secretaria confirma el anadlisis del potencial exportador del pais objeto de investigacion, en los
términos siguientes:

de acuerdo con la informacion de las estadisticas de Trade Map, de la subpartida 7326.11, la Secretaria observo que las
exportaciones de bolas de acero de China disminuyeron 3% en 2020 y 4% en el periodo investigado, con lo cual acumularon una
disminucion de 8% en el periodo analizado;

de conformidad con lo anterior, la Secretaria considera que la disminucion del 8% que registraron las exportaciones de China en el
periodo analizado representa un factor de estimulo para dirigir sus exportaciones en condiciones de dumping hacia el mercado
mexicano, en volimenes crecientes, con el fin de recuperar los niveles registrados al inicio del periodo analizado. Ello, aunado a
que podria presentarse un aumento de la competencia en el mercado internacional por colocar sus excedentes de produccion como
consecuencia de la caida del 28% en las exportaciones mundiales durante dicho periodo;

en relacion con el mercado mexicano, y de acuerdo con la informacién que obra en el expediente administrativo, la Secretaria
observé que la industria fabricante de bolas de acero para molienda de China cuenta con un potencial exportador considerable, en
relacion con el tamano de la produccién y el mercado nacional del producto investigado. En efecto, en el periodo investigado, el
potencial exportador (capacidad instalada menos ventas internas) de China es de mas de 6 y 11 veces el CNA y la produccion
nacional, respectivamente;
Capacidad exportadora de China vs mercado nacional (Toneladas)
Mercado Nacional de bolas de acerc para molienda

China
200 2021

Mas de €

A
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Potencial exportador Producciéon naclonal CNA

Fuente: Trade Map, SIC-M, Moly-Cop y productores nacionales.

por su parte, la capacidad libremente disponible (capacidad instalada menos produccién) de China en el periodo investigado fue de
mas de 1.6 y 2.8 veces el CNA y la produccién nacional, respectivamente, y

el volumen potencial de las importaciones investigadas que podrian ingresar al mercado mexicano en 2022, obtenido conforme a lo
descrito en el punto 368 de la presente Resolucién, es facilmente alcanzable por la capacidad exportadora de China, ya que, con
respecto al periodo investigado, es superior en mas de 9 veces.

457. A partir de los resultados descritos en los puntos anteriores de la presente Resolucion, la Secretaria determind de manera
preliminar que existen elementos suficientes que sustentan que la industria china fabricante de bolas de acero para molienda tiene
un potencial exportador y capacidad libremente disponible considerables, en relacion con la produccion nacional y el tamafio del
mercado mexicano de la mercancia similar, lo que, aunado al crecimiento que registraron las importaciones investigadas en el
mercado nacional en términos absolutos y relativos, y sus bajos niveles de precios durante el periodo analizado, constituyen
elementos suficientes que sustentan la probabilidad fundada de que continden incrementandose las importaciones originarias de
China en el futuro inmediato y amenacen causar dafio a la rama de produccion nacional.

9. Otros factores de daino



458. De conformidad con los articulos 3.5 del Acuerdo Antidumping, 39 ultimo parrafo de la LCE, y 69 @6(28 Secretaria
examino la concurrencia de factores distintos a las importaciones originarias de China, en condiciones de discriminacion de precios,
que al mismo tiempo pudieran ser la causa de amenaza de dafo a la rama de produccién nacional de bolas de acero para
molienda.

459. En la etapa previa de la investigacion, la Solicitante sefialé que Unicamente las importaciones de bolas de acero originarias
de China han afectado a la rama de produccién nacional, puesto que distorsionan la oferta debido a los precios bajos y desleales, lo
que ha dado como resultado una afectacion en el volumen de ventas y la pérdida total o parcial de algunos de sus clientes.

460. Asimismo, indicé que otros factores no han sido la causa de dano a la rama de produccién nacional. En particular, la
demanda del mercado se ha mantenido al alza; la estructura de consumo se ha mantenido constante alrededor de los mismos
niveles; no hay ninguna practica restrictiva de productores nacionales o extranjeros, ni la competencia entre estos; no hay nuevas
tecnologias, y las que se utilizan actualmente son similares tanto en México como en el extranjero, y los procesos de Moly-Cop son
altamente productivos, por lo cual la productividad no es un factor de dafo.

461. Conforme al analisis descrito en los puntos 211 a 216 de la Resolucidon de Inicio, la Secretaria no identificd factores
distintos de las importaciones originarias de China que al mismo tiempo pudieran ser la causa de dafio a la rama de produccion
nacional.

462. En esta etapa de la investigacion, Proesmma y ME Elecmetal México indicaron la existencia de otros factores diferentes de
las importaciones objeto de investigacion como causa del dafio a la rama de produccién nacional. Por una parte, ambas
importadoras coincidieron en sefalar que las importaciones chinas se incrementaron en el periodo analizado, pues contribuyen al
incremento del mercado y desplazan a las importaciones de otros paises, mas no a la produccion nacional.

463. ME Elecmetal México senald que los precios de las importaciones de otros origenes se situaron significativamente por
debajo de los precios nacionales y del precio de las importaciones investigadas, las cuales corresponden principalmente a los
Estados Unidos que representé mas del 95% de las importaciones totales. Indicd que los margenes de subvaloracién tan elevados
de dicho pais podrian reflejar que es un producto de muy baja calidad o que se realizé en condiciones de dumping. Al respecto,
sefalo lo siguiente:

se debe analizar por qué los consumidores industriales y/o las empresas mineras han preferido la mercancia originaria de China
frente a la de produccion nacional, ya que ello constituye una variacion en la estructura de consumo y debe ser atendido como otro
factor de dafio. Ello en tanto que las bolas que importé ME Elecmetal México utilizan principalmente barras de acero a base de
mineral de hierro virgen y tecnologia clean Steel, lo cual garantiza productos terminados de alta calidad,;

las importaciones investigadas se incrementan en funcion de las expectativas de crecimiento del sector minero en México y le quitan
participacion a las importaciones de terceros paises, particularmente de los Estados Unidos que claramente han perdido ventas y
participacion en el mercado mexicano; pero quien realmente resiente un menoscabo econdmico es la empresa extranjera Vinton
Ball LLC, la cual es una coinversion de Moly-Cop en los Estados Unidos, pues de acuerdo con un contrato de Joint Venture, la
Solicitante tiene una participacion del 51% en dicha empresa;

la pretension de Moly-Cop con la presente investigacion es proteger a su coinversion de los Estados Unidos para incrementar sus
rentas en perjuicio de los usuarios industriales y la industria minera nacional. Con la imposicién de cuotas compensatorias, la
Solicitante y su asociada lograrian consolidarse en el mercado con una posicién peligrosamente monopdlica, y

la Secretaria omiti6 tomar en cuenta que en el periodo investigado cayeron la produccion y las ventas de exportacion de la
Solicitante, y que las exportaciones registraron una caida en el periodo analizado del 34% y su participacion en la produccion pasé
del 14% al 9%. Asi pues, esta caida se explica en gran medida por los pobres resultados de las exportaciones de la Solicitante en
el periodo investigado.

464. Moly-Cop indic6 que la Secretaria debe desestimar el argumento sobre la supuesta proteccion a afiliados estadounidenses
y baja calidad del producto en virtud de lo siguiente:

la Secretaria acreditd que Moly-Cop tiene calidad de productor nacional y puede ser considerado como parte de la rama de
produccién nacional, pues no tiene vinculos con los exportadores de la mercancia investigada ni con los importadores de ésta, y los
vinculos con otras empresas extranjeras no descalifican su calidad de productor nacional;

si bien es cierto que los precios del resto de las importaciones son bajos, también lo es que sus volumenes van a la baja y han
perdido sustancialmente participacion en el mercado. El dafo a la produccion nacional esta ligado no solo al precio, sino al volumen
de las importaciones y a su ritmo de crecimiento. Mientras que las importaciones desde China se incrementaron en el periodo
analizado, las del resto de los paises decrecieron, por lo que no pueden ser la causa del dafio alegado;

si bien es cierto que los precios del resto de las importaciones fueron bajos, el analisis de discriminacion de precios muestra una
brecha tal entre costos y precios que revela una gran capacidad de la produccién china para ajustar en forma particularmente
flexible su politica de precios, y

el argumento sobre la baja calidad del producto nacional pretende, sin éxito, demostrar una supuesta falta de similitud, pues si las
diferencias en calidad con el producto investigado tuvieran algun mérito, de ninguna manera se desvirtia el hecho de que el
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producto chino se comercializa en forma subvaluada con respecto al precio del producto nacional. Si el pro@c@@@igado fuera
de mayor calidad, eso solo acreditaria el mayor dafo, pues un producto supuestamente mejor, se venderia en condiciones
deterioradas de precios.

465. La Secretaria considera que los sefialamientos de Proesmma y ME Elecmetal México no son procedentes, en virtud de lo
siguiente:

de acuerdo con lo sefialado en los puntos 310 fy 311 de la presente Resolucién, la Secretaria consideré que los sefialamientos de
las importadoras sobre la calidad y rendimiento de las bolas de acero corresponden al analisis de similitud de producto, por lo cual
analizé y dio respuesta a los sefialamientos de las partes en los puntos 308 a 317 de la presente Resolucion;

si bien los precios de las importaciones originarias de otros paises se ubicaron por debajo de los precios del producto nacional
durante el periodo analizado, no existe una relacion econémica que indique que estas fueran causa del dafio a la rama de
produccién nacional, pues estas mostraron un comportamiento negativo en dicho periodo. Efectivamente, registraron una caida de
16%, 28% y 40% en 2020, en el periodo investigado y analizado, respectivamente. En relacion a las importaciones totales, pasaron
del 62% al 57% y 36% en 2019, 2020 y 2021, respectivamente, lo cual significé una pérdida acumulada de 26 puntos porcentuales.
Igualmente, su contribucién al mercado nacional fue negativa, pues pasaron del 29.9% en 2019 al 24.4% en 2020 y 16.8% en el
periodo investigado, es decir, una pérdida neta de 13.1 puntos porcentuales. De tal manera, aun cuando dichas importaciones
mostraron bajos precios, estos no fueron un factor de desplazamiento de la produccion nacional;

no existe evidencia en el expediente administrativo que indique que las importaciones del resto de paises, incluidas las
provenientes de los Estados Unidos, se hayan realizado en condiciones de dumping, independientemente del nivel de precios al que
hayan ingresado al mercado nacional;

la relacidon comercial o asociacion empresarial de la Solicitante con fabricantes y/o exportadoras de bolas de acero de terceros
paises, incluido los Estados Unidos, por si misma no es sancionable ni implica un comportamiento desleal en el mercado interno, o
que esta pueda ser considerada como causa del dafio a la propia rama de produccién nacional, dada la caida en términos
absolutos y pérdida de participacion que mostraron las importaciones del resto de paises en el mercado interno;

la baja o menor calidad del producto originario del resto de paises, y si ello esta asociado a su pérdida de participacion en el
mercado interno, no es el objetivo de analisis del presente procedimiento, sino el desplazamiento y dafio causado a la rama de
produccién nacional por las importaciones objeto de investigacion, y

si bien la caida de las exportaciones de la rama de produccion nacional explica una parte de la disminucion de la produccién de la
Solicitante, se debe considerar que el indicador relevante para valorar la afectacion y desplazamiento causado por las
importaciones en condiciones de dumping es la produccion al mercado interno de la rama de produccién nacional, pues este aisla
precisamente dicho efecto. Efectivamente, mientras la produccion al mercado interno de Moly-Cop disminuyé 5% en el periodo
investigado, las importaciones originarias de China aumentaron 71%. En términos absolutos, dicho incremento fue superior en 4.2
veces con respecto a la caida de la produccion destinada al mercado interno.

466. Por lo anterior, la Secretaria considera que las partes comparecientes no presentaron elementos que contravinieran lo
sefialado en la etapa de inicio del presente procedimiento. Debido a ello, a partir de la informaciéon que consta en el expediente
administrativo, la Secretaria confirma que los siguientes factores no tuvieron un efecto negativo en la rama de produccién nacional
a diferencia de las importaciones objeto de investigacion:

el CNA mostré un crecimiento en el periodo investigado del 5%, aumento del que no se beneficiaron ni fueron participes todos los
agentes participantes en el mercado, ya que las beneficiadas fueron las importaciones del producto objeto de investigacion, dado
que registraron un aumento del 71% en dicho periodo, que se reflejé en un incremento de su participacion de mercado de 11.7
puntos porcentuales, mientras que las importaciones de otros paises y la produccion al mercado interno de la rama de produccion
nacional redujeron su participacion en 7.6 puntos y 4.7 puntos porcentuales, respectivamente;

las ventas de exportaciéon de la rama de produccion nacional mostraron una caida del 35% en el periodo investigado, por lo que
estas perdieron 5 puntos de participacion en las ventas totales en dicho periodo y 6 puntos en el periodo analizado al pasar de una
participacion del 15% en 2019 al 14% en 2020 y 9% en 2021. Lo anterior, muestra que el comportamiento de las exportaciones no
fue un factor de desplazamiento de la producciéon nacional hacia el mercado externo y, por el contrario, refleja una mayor
dependencia del mercado interno de la rama de produccion nacional por el aumento y desplazamiento causado por las
importaciones objeto de investigacion;

la disminucién del 10% de la productividad de la rama de produccién nacional en el periodo investigado se explicaria por la caida de
9% de la produccion, en tanto que el empleo aumentd 1% en dicho periodo, mientras que las importaciones objeto de investigacion
se incrementaron en 74% en un contexto de crecimiento del CNA, situacién que implicé una limitacion en el aumento de la
produccién de la rama de produccion nacional;

no existen elementos en el expediente administrativo que indiquen que las importaciones de otros origenes pudieran contribuir al
dano a la rama de produccion nacional, ya que disminuyeron 29% en el periodo investigado y 40% en el periodo analizado, y

no existen elementos en el expediente administrativo que indiquen la existencia de innovaciones tecnolégicas ni cambios en la



estructura de consumo o bien, practicas comerciales restrictivas que pudieran afectar el desempefio de @@@@ produccion
nacional.

467. Con base en el analisis descrito en los puntos anteriores, la Secretaria no identificd, de manera preliminar, factores
distintos de las importaciones originarias de China en condiciones de discriminacion de precios, que al mismo tiempo pudieran ser
la causa de amenaza de dafio a la rama de produccién nacional.

C. Conclusiones

468. Con base en el anadlisis integral de los argumentos y pruebas descritos en la presente Resolucion, la Secretaria concluyé
que existen elementos suficientes que sustentan de manera preliminar que, durante el periodo investigado, las importaciones de
bolas de acero para molienda originarias de China se efectuaron en condiciones de discriminacién de precios, y causaron una
amenaza de dafio a la rama de la produccién nacional del producto similar. Entre los principales elementos evaluados de forma
integral que sustentan esta conclusion, sin que estos puedan considerarse exhaustivos o limitativos, destacan los siguientes:

Las importaciones investigadas se efectuaron con margenes de discriminacion de precios de entre 0.0255 y 0.5859 ddlares por
kilogramo. En el periodo investigado, las importaciones originarias de China representaron el 64% de las importaciones totales.

Las importaciones investigadas se incrementaron en términos absolutos y relativos. Durante el periodo analizado registraron un
crecimiento de 75%, aumentaron su participacion en el CNA en 11.6 puntos porcentuales, y 20 puntos con respecto a la produccion
nacional.

Existen elementos suficientes que sustentan la probabilidad fundada de que en el futuro inmediato las importaciones de bolas de
acero para molienda originarias de China aumenten considerablemente, en una magnitud tal, que incrementen su participacion en
el mercado nacional y desplacen aun mas a la rama de produccion nacional.

El precio promedio de las importaciones del producto objeto de investigacién mostré un comportamiento ciclico a lo largo del periodo
analizado, toda vez que disminuyd 6% en 2020 y aument6 31% en el periodo investigado, con lo cual acumulé un aumento del 23%
en el periodo analizado. Por su parte, el precio promedio de venta al mercado interno de la rama de produccion nacional, expresado
en dolares, también registré un comportamiento ciclico durante el periodo analizado. Sin embargo, aunque siguieron una tendencia
similar, el precio de las importaciones objeto de investigacion en relacion con el precio del producto nacional mostré niveles de
subvaloracion en todo el periodo analizado del 7%, 6% y 4% en 2019, 2020 y en el periodo investigado, respectivamente.

Los niveles de subvaloracion en los precios de las importaciones del producto objeto de investigacién, durante el periodo analizado,
constituyen un factor que explicaria el aumento de su volumen en términos absolutos y su participacion en el mercado nacional,
ademas de que incentivara su incremento y participacion en el mercado nacional.

La concurrencia de las importaciones de bolas de acero para molienda originarias de China, en condiciones de discriminacion de
precios, y el comportamiento de los indicadores relevantes de la rama de produccion nacional, muestran una situacion de
vulnerabilidad frente al aumento de las importaciones objeto de investigacion, dado que en el periodo investigado se observa una
disminucion de la produccion, produccion orientada al mercado interno, pérdida de participacion de mercado, productividad,
utilizacion de la capacidad instalada en el periodo investigado, beneficios operativos, margen operativo, asi como una disminucién
en la solvencia para hacer frente a sus obligaciones de corto plazo, principalmente al descontar los inventarios, y un incremento en
el apalancamiento, por lo tanto, una menor capacidad para reunir capital. Asimismo, en el periodo analizado, los costos operativos
crecieron a un mayor ritmo que los ingresos, por lo que el margen operativo registré un retroceso.

Los resultados de las proyecciones para 2022 proporcionadas por Moly-Cop para sustentar el analisis de amenaza de dafio se
basan en una metodologia razonable y en cifras histéricas, tanto de las importaciones como de los indicadores econémicos y
financieros de la rama de produccién nacional, que permiten observar que se profundizaria y generalizaria el deterioro en los
indicadores de la rama de produccion nacional. En particular, se presentaria un deterioro en produccion (-23.9%), produccion al
mercado interno (-26.5%), participacion de mercado (-13.8 puntos porcentuales), ventas al mercado interno (-28%), utilizacién de la
capacidad instalada (-13 puntos porcentuales), productividad (24%), ingresos por ventas (-31.5%), resultados operativos (-1.21
veces), y un deterioro en el margen operativo (-9.6 puntos porcentuales) que finalizaria negativo (-2.3%).

La informacion disponible indica que China tiene un potencial exportador y una capacidad libremente disponible de bolas de acero
objeto de investigacion considerablemente altos, en relacion con el tamano del mercado nacional, lo cual permite prever que podria
reorientar parte de sus exportaciones al mercado mexicano.

No se identificaron otros factores de dafo diferentes de las importaciones originarias de China en condiciones de discriminacion de
precios.

D. Cuota compensatoria

469. Proesmma indicé que en caso de determinarse procedente la imposicion de cuotas compensatorias, la Secretaria debe
evaluar la factibilidad de que estas sean inferiores a los margenes de discriminacién de precios, maxime cuando los niveles de
subvaloracion observados de las importaciones originarias de China son minimos, y la supuesta subvaloracion es consecuencia de
los precios de las importaciones de otros origenes.
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470. ME Elecmetal México indic6 que la Solicitante representa el 91% de la produccion nacional, lo que @@@e’lm oligopolio
con poder sustancial dentro del mercado. Ademas, el productor americano Vinton Ball LLC que exporta a México el producto
investigado esta relacionado con Moly-Cop, por lo que en conjunto representan casi el 70% de la participacion de mercado, lo que
coloca a la Solicitante en una posicién ventajosa. Por lo anterior, sefialé que en caso de que se impongan cuotas compensatorias,
estas no deben imponerse en una tasa o cuantia que no sea mas que la estrictamente necesaria para compensar el supuesto dafio,
pues de lo contrario, Moly-Cop podria ejercitar un poder monopolistico en detrimento de las industrias consumidoras de las bolas de
acero.

471. Por su parte, Moly-Cop indicd que es improcedente la aplicacion de cuotas compensatorias menores a los margenes de
dumping, puesto que las importaciones del producto objeto de investigacion, en condiciones de significativa subvaloracion,
colocaron a la rama de produccién nacional en una situacion de vulnerabilidad, dada la caida de varios indicadores econémicos y
financieros; la creciente importacion del producto investigado que ha erosionado continuamente los precios nacionales; los precios
nacionales estan sujetos a una fuerte competencia nacional e internacional, pues no existen barreras comerciales de entrada y los
aranceles aplicables son nulos; tomar como referencia niveles de precios de cualquier momento del periodo analizado, seria
considerar un precio nacional de suyo dafiado, y los consumidores del sector minero son con frecuencia grupos econémicos
fuertemente consolidados, que estan lejos de tener un poder insignificante de mercado, por lo que las condiciones normales de
competencia que rigen el mercado nacional constituyen un elemento suficiente para impedir alzas injustificadas en los precios
nacionales.

472. La Secretaria considera que la imposicion de cuotas compensatorias Unicamente tiene por objeto restablecer las
condiciones leales de competencia y corregir la distorsién en los precios, generada por la concurrencia de importaciones al
mercado nacional a precios en condiciones de dumping. Al respecto, si bien la Secretaria llegé a una determinacién preliminar
positiva de una amenaza de dafo a la rama de la produccion nacional causada por las importaciones originarias de China en
condiciones de dumping, y tomando en cuenta que en dichos casos la aplicacion de las medidas antidumping debe examinarse y
decidirse con especial cuidado, la Secretaria determind no imponer cuotas compensatorias provisionales conforme a lo dispuesto
en el articulo 3.8 del Acuerdo Antidumping.

473. Por lo anteriormente expuesto y con fundamento en los articulos 9.1 del Acuerdo Antidumping y 57 fraccion Il de la LCE, es
procedente emitir la siguiente

RESOLUCION

474. Continua el procedimiento administrativo de investigacion en materia de practicas desleales de comercio internacional, en
su modalidad de discriminacion de precios, sin la imposicion de cuotas compensatorias provisionales a las importaciones de bolas
de acero para molienda originarias de China, independientemente del pais de procedencia, que ingresan por la fraccidon arancelaria
7326.11.03 de la TIGIE o por cualquier otra.

475. Con fundamento en el parrafo segundo del articulo 164 del RLCE, se concede un plazo de 20 dias habiles, contados a
partir de la publicacion de la presente Resolucién en el DOF, para que las partes interesadas acreditadas en el procedimiento, de
considerarlo conveniente, comparezcan ante la Secretaria para presentar los argumentos y pruebas complementarias que estimen
pertinentes. Este plazo concluira a las 14:00 horas del dia de su vencimiento, o bien, a las 18:00 horas, si se presenta via
electrénica, conforme a lo dispuesto en el "Acuerdo por el que se establecen medidas administrativas en la Secretaria de Economia
con el objeto de brindar facilidades a los usuarios de los tramites y procedimientos que se indican", publicado en el DOF el 4 de
agosto de 2021.

476. De acuerdo con lo previsto en los articulos 56 de la LCE y 140 del RLCE, las partes interesadas deberan remitir a las
demas, la informacion y documentos probatorios que tengan caracter publico, de tal forma que estas los reciban el mismo dia que
la Secretaria.

477. Comuniquese esta Resolucion al Asociacion Nacional de Aduanas de México para los efectos legales correspondientes.
478. Notifiquese la presente Resolucion a las partes interesadas comparecientes.
479. La presente Resolucion entrara en vigor el dia siguiente al de su publicacion en el DOF.

Ciudad de México, a 18 de septiembre de 2023.- La Secretaria de Economia, Raquel Buenrostro Sanchez.- Rubrica.
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OTTAWA, May 12, 2023

STATEMENT OF REASONS

Concerning an expiry review determination
under paragraph 76.03(7)(a) of the Special Import Measures Act respecting

CERTAIN STAINLESS STEEL SINKS ORIGINATING IN OR EXPORTED
FROM THE PEOPLE'S REPUBLIC OF CHINA.

DECISION

On April 27, 2023 pursuant to paragraph 76.03(7)(a) of the Special Import Measures Act, the
Canada Border Services Agency determined that the rescission of the Canadian International
Trade Tribunal’s order made on February 8, 2018, in Expiry Review No. RR-2017-001:

e s likely to result in the continuation or resumption of dumping of the goods from
China; and
e s likely to result in the continuation or resumption of subsidizing of the goods from

China.

el

Canada
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EXECUTIVE SUMMARY

[1] On November 28, 2022, the Canadian International Trade Tribunal (CITT), pursuant to
subsection 76.03(1) of the Special Import Measures Act (SIMA), initiated an expiry review of
its order made on February 8, 2018, in Expiry Review No. RR-2017-001, concerning the
dumping and subsidizing of certain stainless steel sinks (“stainless steel sinks”) originating in or
exported from the People’s Republic of China (China).

[2] As a result of the CITT’s notice of expiry review, on November 29, 2022, the Canada
Border Services Agency (CBSA) initiated an expiry review investigation to determine, pursuant
to paragraph 76.03(7)(a) of SIMA, whether the rescission of the order is likely to result in the
continuation or resumption of dumping and/or subsidizing of the subject goods from China.

[3] The CBSA received a response to its Canadian Producer Expiry Review Questionnaire
(ERQ) from Franke Kindred Canada Limited* (Franke) and Novanni Stainless Inc.? (Novanni),
producers of stainless steel sinks in Canada. The submissions made by Franke and Novanni also
included information supporting the position that the continued or resumed dumping and
subsidizing of stainless steel sinks from China is likely if the CITT’s order is rescinded.

[4] The CBSA received responses to the Importer ERQ from Canac-Marquis Grenier

Ltée (“Canac-Marquis”)?, Deccor Living Innovations Inc. (“Deccor”)?*, Tec Vanlife Ltd.
(“TecVan™)°, Stone Gallery Ltd. (“Stone”)® and Superprem Industries Ltd. (“Superprem”)’.
Canac-Marquis, Deccor and Superprem expressed an opinion on the likelihood of continued or
resumed dumping and/or subsidizing of subject goods. The other importers did not express an
opinion on the likelihood of continued or resumed dumping and/or subsidizing of subject goods.

[5] The CBSA received a response to its Exporter ERQ from IKEA Supply AG (IKEA)?, a
global wholesaler and exporter of subject goods. IKEA did not express an opinion on the
likelihood of continued or resumed dumping and/or subsidizing of subject goods.

[6] The CBSA did not receive a response to the Foreign Government ERQ from the
Government of China (GOC).

[7] No parties provided case briefs or reply submissions.

L Exhibits 39 (PRO) & 40 (NC) — Response to Producer ERQ, Franke

2 Exhibits 41 (PRO) & 42 (NC) — Response to Producer ERQ, Novanni

3 Exhibit 20 (PRO) & 21 (NC) — Response to Importer ERQ, Canac-Marquis
4 Exhibit 29 (PRO) & 30 (NC) — Response to Importer ERQ, Deccor

5 Exhibit 31 (NC) — Response to Importer ERQ, TecVan

6 Exhibit 32 (NC) — Response to Importer ERQ, Stone

" Exhibit 34 (PRO) & 35 (NC) — Response to Importer ERQ, Superprem

8 Exhibits 23 (PRO) & 24 (NC) — Response to Exporter ERQ, IKEA

Trade and Anti-dumping Programs Directorate 1
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[8] Analysis of information on the administrative record indicates a likelihood of continued
or resumed dumping into Canada of stainless steel sinks from China should the CITT’s order be
rescinded. This analysis relied upon the following factors:

Competition from hand-fabricated sinks;

Commaodity nature of stainless steel sinks;

Chinese producers have excess production capacity;

Chinese producers are export-oriented;

Chinese producers have propensity to dump;

Weak market conditions and demand for stainless steel sinks in China; and
Continued dumping of stainless steel sinks from China while the order was in effect.

[9] In addition, analysis of information on the administrative record indicates a likelihood of
continued or resumed subsidizing of stainless steel sinks from China should the CITT’s order be
rescinded. This analysis relied upon the following factors:

Continued availability of subsidy programs for stainless steel sink producers in
China;

Imposition of countervailing measures on stainless steel sinks from China by
authorities in other countries;

Imposition of anti-dumping and countervailing measures on Chinese stainless steel
sheet and strip;

Continued subsidizing of stainless steel sinks from China while the order was in
effect; and

The volume of subsidized goods exported to Canada is large.

[10] For the forgoing reasons, the CBSA, having considered the relevant information on the
record, determined on April 27, 2023, pursuant to paragraph 76.03(7)(a) of SIMA, that the
rescission of the order in respect of stainless steel sinks:

is likely to result in the continuation or resumption of dumping of the goods from
China; and

is likely to result in the continuation or resumption of subsidizing of the goods from
China.

BACKGROUND

[11] On October 27, 2011, following a complaint filed by Franke and Novanni, the CBSA
initiated investigations, pursuant to subsection 31(1) of SIMA, into whether stainless steel sinks
from China had been dumped and/or subsidized.

Trade and Anti-dumping Programs Directorate 2
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[12] On April 24, 2012, the CBSA made final determinations of dumping and subsidizing,
pursuant to paragraph 41(1)(a) of SIMA, in respect of stainless steel sinks from China.’

[13] On May 24, 2012, the CITT found, pursuant to subsection 43(1) of SIMA, that injury had
been caused by the dumping and subsidizing of stainless steel sinks from China. The CITT’s
Statement of Reasons for the finding on stainless steel sinks was issued on June 8, 2012.1°

[14] On April 1, 2014, the CBSA concluded a re-investigation to update the normal values,
export prices and amounts of subsidy of stainless steel sinks from China.!

[15] OnJuly 7, 2016, the CBSA concluded a re-investigation to update the normal values,
export prices and amounts of subsidy of stainless steel sinks from China.!2

[16] On February 8, 2018, the CITT issued an order continuing the finding pursuant to
paragraph 76.03(12)(b) of SIMA.*3

[17] On November 28, 2022, the CITT, pursuant to subsection 76.03(1) of SIMA, initiated an
expiry review of its order made on February 8, 2018, in Expiry Review No. RR-2017-001.

[18] On November 29, 2022, the CBSA initiated an expiry review investigation to determine
whether the rescission of the order is likely to result in the continuation or resumption of
dumping and/or subsidizing of the stainless steel sinks from China.

PRODUCT DEFINITION
[19] The goods subject to this expiry review investigation are defined as:

“Stainless steel sinks with a single drawn bowl having a volume between 1,600 and 5,000
cubic inches (26,219.30 and 81,935.32 cubic centimetres) or with multiple drawn bowls
having a combined volume between 2,200 and 6,800 cubic inches (36,051.54 and
111,432.04 cubic centimetres), excluding sinks fabricated by hand, originating in or
exported from the People’s Republic of China.”

9 https://www.cbsa-asfc.gc.ca/sima-Imsi/i-e/ad1392/ad1392-i11-fd-eng.html
10 See CITT website at https://decisions.citt-tcce.gc.ca/citt-tcce/a/en/item/354813/index.do
11 https://www.cbsa-asfc.gc.ca/sima-lmsi/ri-re/ad1392/ad1392-ri13-nc-eng.html
12 hitps://www.cbsa-asfc.gc.ca/sima-Imsi/ri-re/ad1392/ad1392-ri16-nc-eng.html
13 See CITT website at https://decisions.citt-tcce.gc.ca/citt-tcce/a/en/item/354813/index.do

Trade and Anti-dumping Programs Directorate 3
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Exclusions

[20] The CITT excluded the following goods from its injury findings:

“Stainless steel sinks with a single drawn bowl or double drawn bowls and a 1 1/4-inch by
3/4-inch (32 millimetres by 19 millimetres) cast-resin matrix rim that replaces a stainless
steel rim, for undermount seamless installation in countertops.”

[21] For purposes of this expiry review investigation, “stainless steel sinks” also refers to
goods produced in Canada that meet the above product definition.

Additional Product Information

[22]  For purposes of the definition of the subject goods, volume is calculated as the product
of the length, width and depth of the bowl, regardless of the taper and radius of the bowl, where
length and width are measured from front to back and left to right of the bowl rim, and where
depth is measured from the bowl rim to the bottom of the sink at the point closest to the drain.

[23]  For purposes of the definition of the subject goods, “sinks fabricated by hand” refers to
the process by which sinkware is formed by hand. The sink stock is notched and folded, and
sides are then welded and hand-polished to form a box-like shape. Hand-fabricated sinks may
also be referred to as handcrafted or handmade sinks.

[24] The subject goods may be supplied with seals, strainer or strainer sets, mounting clips,
fasteners, sound-deadening pads, cut-out templates, and additional accessories such as rinsing
baskets and bottom grids.

[25] Stainless steel sinks are commonly used in residential and non-residential installations
including in kitchens, bathrooms, utility and laundry rooms. They are available in a variety of
shapes and configurations. Stainless steel sinks may have single or multiple bowls, and may be
undermount, top mount, or designed as work tops.

Trade and Anti-dumping Programs Directorate 4
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[26] The image below illustrates how bowl measurements are used to calculate volume.

L X W x D” (Individual Bowl Dimensions)

= Y]
(® ® @)@
% N I B
:
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CLASSIFICATION OF IMPORTS

[27] The subject goods are normally imported into Canada under the following tariff
classification numbers:

7324.10.00.10 7324.10.00.90
[28] This listing of tariff classification numbers is for convenience of reference only. The tariff
classification numbers provided may include goods that are not subject goods and subject goods
may be imported into Canada under tariff classification numbers other than those provided. Refer
to the product definition for authoritative details regarding the subject goods.
PERIOD OF REVIEW

[29] The Period of Review (POR) for the CBSA’s expiry review investigation is from
January 1, 2019 to September 30, 2022.

CANADIAN INDUSTRY

[30] The Canadian industry for stainless steel sinks is currently comprised of Franke Kindred
Canada Limited (Midland, ON) and Novanni Stainless Inc. (Coldwater, ON).

Trade and Anti-dumping Programs Directorate 5
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Franke Kindred Canada Limited

[31] Franke is part of the Kitchen Systems Division of Franke Holdings AG in Midland, ON.
Franke’s roots date back to 1946 when Kitchen Installations Inc. (KIL) began operations as a
small metal products manufacturing facility in Toronto. In 1960, KIL moved its operations to the
current location in Midland, Ontario and in 1962, KIL changed its name to Kindred Industries
Limited. In November 1998, Kindred Industries Limited was acquired by Franke Holdings AG.'

Novanni Stainless Inc.

[32] Novanni is a privately held company with manufacturing facilities in Coldwater, Ontario.
Novanni's roots date back to 1955 when Wessan Plumbing Manufacturing (Wessan) began
manufacturing stainless steel sinks in Brampton, Ontario. Wessan's manufacturing facility was
relocated to Coldwater, Ontario in 1965. In 1999, Wessan was acquired by Elkay Manufacturing
Company, a privately held plumbing products manufacturer in the United States (US) and
operated as Elkay Canada Ltd. On March 20, 2008, Elkay Canada Ltd. was acquired by
Novanni.t®

CANADIAN MARKET

[33] The CBSA cannot release specific quantitative data regarding the value and volume of
Canadian production of stainless steel sinks sold for domestic consumption as it would lead to
the disclosure of confidential information of Franke and Novanni, the only two Canadian
producers of stainless steel sinks. Therefore, only the imports of stainless steel sinks during the
POR are presented below in Table 1.

Table 1
Imports of Stainless Steel Sinks during the POR?6

2019 2020 2021 Jan-Sep 2022
Source Volume Volume Volume Volume
(units) Value ($) (uniits) Value ($) (units) Value ($) (units) Value ($)
Chinal’ 163,571 9,251,828 157,602 9,107,271 198,762 | 11,450,990 148,919 9,852,132
gglllenrtriesls 85,150 | 10,735,848 124,928 9,958,850 174,671 | 12,677,929 176,091 9,290,926
-Irrat)a(:rts 248,721 | 19,987,676 282,530 | 19,066,121 373,433 | 24,128,919 325,010 | 19,143,058

[34] Based on information on the administrative record, the total apparent Canadian market, in
terms of value and volume, increased overall from 2019 to 2021.

14 Exhibit 22 (NC) — CBSA, Stainless Steel Sinks Statement of Reasons (September 15, 2017)

15 Exhibit 22 (NC) — CBSA, Stainless Steel Sinks Statement of Reasons (September 15, 2017)

16 Exhibit 44 (NC) — Compliance Statistics — Day 50 and Exhibit 43 (NC) — CBSA Import Statistics — Day 50.
17 Exhibit 39 (NC) — Compliance Statistics — Day 50.

18 Exhibit 40 (NC) — CBSA Import Statistics — Day 50.
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[35] Based on information on the administrative record, the Canadian producers’ share of the
apparent Canadian market, in terms of value and volume, decreased during the POR. The market
share of imports, in terms of volume, from China decreased during the POR. In terms of value,
the market share of imports from China increased. The market share of imports from other
countries, in terms of value and volume, showed an overall increase during the POR.

[36] As aresult, the information demonstrates that during the POR imports from China and
other countries have increasingly captured a greater share of the total apparent Canadian market
in detriment to the Canadian producers.

ENFORCEMENT DATA

[37] Inthe enforcement of the CITT’s order during the POR, as detailed in Table 2 below, the
total amount of anti-dumping and countervailing duties assessed on subject imports from China
were approximately $7.3 million. As a percentage of the total value for duty, the total
anti-dumping and countervailing duties assessed during the POR were equal to 18.5%.

Table 2
Enforcement Data for the POR*®
Importations of Subject Goods from China

Quantity (units) Value for Duty (3$) SIMA Duties (3$)

Jan-Sep Jan-Sep Jan-Sep
2019 2020 2021 2022 2019 2020 2021 2022 2019 2020 2021 2022
163,571 | 157,602 | 198,762 | 148,919 | 9,251,828 | 9,107,271 | 11,450,990 | 9,852,132 | 863,647 | 1,225,892 | 2,391,748 | 2,855,798

PARTIES TO THE PROCEEDINGS

[38]

On November 29, 2022, the CBSA sent notices concerning the initiation of the expiry

review investigation and ERQs were sent to the known Canadian producers, importers and
exporters of subject goods. The GOC was also sent a Foreign Government ERQ relating to the
subsidizing of the subject goods.

[39]

The ERQs requested information relevant to the CBSA’s consideration of the expiry

review factors, as listed in subsection 37.2(1) of the Special Import Measures Regulations

(SIMR).

[40]

investigation and provided a response to the Canadian Producer ERQ.

[41]

19 Exhibit 39 (NC) — Compliance Statistics — Day 50.

One distributor/vendor, IKEA, responded to the Exporter ERQ.

The two Canadian producers, Franke and Novanni, participated in the expiry review
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[42] Five Canadian importers: Canac-Marquis, Deccor, TecVan, Stone and Superprem
responded to the Importer ERQ.

[43] The GOC did not provided a response to the CBSA’s Foreign Government ERQ.
[44] No parties provided a case brief or reply submission.
INFORMATION CONSIDERED BY THE CBSA

[45] The information considered by the CBSA for purposes of this expiry review investigation
is contained in the administrative record. The administrative record includes the information on
the CBSA’s exhibit listing, which is comprised of the CBSA exhibits and information submitted
by interested parties, including information which the interested parties feel is relevant to the
decision as to whether dumping and subsidizing are likely to continue or resume absent the CITT
order. This information may consist of expert analysts’ reports, excerpts from trade magazines
and newspapers, orders and findings issued by authorities of Canada or of a country other than
Canada, documents from international trade organizations such as the World Trade Organization
(WTO) and responses to the ERQs submitted by the Canadian producer, exporters, importers and
governments.

[46] For purposes of an expiry review investigation, the CBSA sets a date after which no
new information submitted by interested parties will be placed on the administrative record or
considered as part of the CBSA’s investigation. This is referred to as the “closing of the record
date” and is set to allow participants time to prepare their case briefs and reply submissions
based on the information that is on the administrative record as of the closing of the record date.
For this investigation, the administrative record closed on January 18, 2023.

POSITION OF THE PARTIES - DUMPING
Parties Contending that Continued or Resumed Dumping is Likely — Franke

[47] Franke made representations through its ERQ response in support of its position that the
dumping of stainless steel sinks from China is likely to continue or resume should the CITT’s
order be rescinded. Consequently, Franke argued that the anti-dumping measures should remain
in place.

[48] The main factors identified by Franke can be summarized as follows:

Competition from hand-fabricated sinks;

Customers in different distribution channels seek the lowest price;

At the low end of the market, stainless steel sinks are viewed as commodities;
The Canadian market is extremely small relative to the production capacity of
exporters in China;

Stainless steel sink producers in China are export-oriented; and

e US trade measures on stainless steel sinks from China.

Trade and Anti-dumping Programs Directorate 8
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Competition from hand-fabricated sinks

[49] Franke submitted that the Canadian market for stainless steel sinks has continued to shift
towards hand fabricated sinks from China. These sinks are offered at lower prices. Franke
referenced the GMP Research Report which indicated that imports of hand fabricated sinks
between 2019 and 2021 ranged between approximately 481,000 units and 700,000 units, which
are substantially higher than the previous period of review.?°

Customers in different distribution channels seek the lowest price

[50] Franke explained that historically the suppliers of stainless steel sinks generally sell under
a “list and discount” pricing model which starts with the published price list and a discount
multiplier is applied, resulting in the invoice price. Customers are also eligible for prompt
payment discounts and periodic rebates and other price incentives.?

[51] Franke noted that pricing competition in the Canadian market has moved away from the
“list and discount” pricing model and towards the “net sheet” model which is often used to
aggressively promote a narrow range of products.?? In the net sheet model, prices are stated net
of discounts and rebates.

[52] Franke indicated that these pricing models are generally used to compete in the wholesale
business.??

[53] Further, Franke noted that in recent years, solid surface countertops have become more
affordable and increased the demand for undermount sinks. To compete, countertop fabricators
have sought to incorporate the supply of stainless sinks as part of their fabrication services. The
ability to offer a low-priced sink, or giving away a free sink, together with the countertop gives
the countertop fabricator a competitive advantage. Countertop fabricators are incentivized to
source the cheapest stainless steel sinks either through other importers or through direct imports.
In turn, prices in all distribution channels have decreased and has caused Franke to lose market
share to imports of subject goods.?*

At the low end of the market, stainless steel sinks are viewed as commodities
[54] Franke argued that lower-end products represent the majority of the volume of the

Canadian market and these products can be essentially viewed as commodities. As commodity
products, there is little to no regard for features, product certification, or country of origin.?®

20 Exhibit 38 (NC) — Response to ERQ, Franke — Q25
21 Exhibit 38 (NC) — Response to ERQ, Franke — Q15
22 Exhibit 38 (NC) — Response to ERQ, Franke — Q15
23 Exhibit 38 (NC) — Response to ERQ, Franke — Q15
24 Exhibit 38 (NC) — Response to ERQ, Franke — Q17
%5 Exhibit 38 (NC) — Response to ERQ, Franke — Q31
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[55] Insupport of its argument, Franke indicated that countertop fabricators will often include
stainless steel sinks at no charge, and therefore lead countertop fabricators to seek the lowest
prices for stainless steel sinks.?®

[56] Further, in support of its argument Franke also noted that larger retail chains within
Canada have procurement personnel in China to search for low cost products. These retailers
offer significant volume opportunities to Chinese producers.?’

The Canadian market is extremely small relative to the production capacity of exporters in
China

[57] While it did not provide supporting documentation, Franke believes that the production
capacity of Chinese exporters of stainless steel sinks is large compared to the size of the
Canadian market. Franke argued that with the domestic construction market in China slowing
considerably, and many Chinese producers having significant production capacity, an increasing
number of Chinese producers will be looking at export markets to keep their factories operating
at high capacity utilization.?®

Stainless Steel Sink Producers in China are export-oriented

[58] Franke argued that Chinese producers of stainless steel sinks are export-oriented and
view Canada as a market of interest. In support of this argument, Franke expressed that many
Chinese producers participate in Canadian local trade shows to identify new customers in
Canada. Franke also indicated that it receives regular communications from Chinese producers
searching for business opportunities in Canada.?®

[59] While it did not provide supporting documentation, Franke noted that its sister companies
located in various countries around the world have observed that volumes of stainless steel sinks
from China have experienced increases in the markets of those countries as well, particularly in
the European and the South American markets.*

US trade measures on stainless steel sinks from China.

[60] Franke noted that the anti-dumping and countervailing duties implemented in the US on
stainless steel sinks have limited the export opportunities for Chinese producers. Franke argued
that as a result of these duties, Canada has become and continues to be a target for Chinese
exports. Franke further argued that the US decision to continue the measure is indication of the
continued threat of the dumped goods.3!

26 Exhibit 38 (NC) — Response to ERQ, Franke — Q31
27 Exhibit 38 (NC) — Response to ERQ, Franke — Q31
28 Exhibit 38 (NC) — Response to ERQ, Franke — Q31
29 Exhibit 38 (NC) — Response to ERQ, Franke — Q31
30 Exhibit 38 (NC) — Response to ERQ, Franke — Q29
31 Exhibit 38 (NC) — Response to ERQ, Franke — Q31
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Parties Contending that Continued or Resumed Dumping is Likely — Novanni

[61] Novanni made representations through its ERQ response in support of its position that the
dumping of stainless steel sinks from China is likely to continue or resume should the CITT’s
order be rescinded. Consequently, Novanni argued that the anti-dumping measures should
remain in place.

[62] The main factors identified by Novanni can be summarized as follows:

e Competition from hand-fabricated sinks;

e Customers in different distribution channels seek the lowest price;

e Chinese producers have excess production capacity;

e Chinese producers have a propensity to dump stainless steel sinks; and
e Import volumes from China have remained relatively stable.

Competition from hand-fabricated sinks

[63] Novanni submitted that in all the sales channels that it participates in, competition from
hand-fabricated sinks from China have impacted the market. Not only have hand-fabricated sinks
skewed sales away from drawn stainless steel sinks, Novanni expressed that hand-fabricated
sinks have greatly affected its ability to compete in each of the different sales channels.
Novanni noted that hand-fabricated sinks are excluded from the product definition and alleged
that hand-fabricated sinks are being dumped into the Canadian market. Novanni expressed that
hand-fabricated sinks have affected Novanni’s opportunity to supply the industry with mid-range
products. In particular, Novanni submitted that hand-fabricated sinks are sold at prices that are
lower than domestically produced subject goods.®® Novanni also observed that retail prices for
hand-fabricated sinks have decreased five times.3

Customers in different distribution channels seek the lowest price

[64] Novanni submitted that it sells stainless steel sinks in five different distribution channels
including retail, plumbing wholesale, kitchen and bath dealers, countertop fabricators and
e-commerce.®

[65] Novanni noted that the initial imposition of dumping duty caused certain retailers to
source stainless steel sinks domestically. However, Novanni argued that these retailers have
extensive sourcing teams in China and would easily and quickly resort to importing directly from
Chinese producers should the CITT’s order be rescinded.

32 Exhibit 41 (NC) — Response to ERQ, Novanni — Q17
33 Exhibit 41 (NC) — Response to ERQ, Novanni — Q23
34 Exhibit 41 (NC) — Response to ERQ, Novanni — Q27
35 Exhibit 41 (NC) — Response to ERQ, Novanni — Q17
3 Exhibit 41 (NC) — Response to ERQ, Novanni — Q17
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[66] Novanni explained that in the plumbing wholesale channel, specifically in the entry level
products supplied to new home construction, wholesalers continue to undercut each other in
order to secure sales, forcing prices downwards. In order to undercut prices, wholesalers search
for dumped goods from Chinese producers.®’

[67] Inthe kitchen and bath dealers channel, Novanni expressed that dealers purchase
imported mid-range to high-end stainless steel sinks from importers that are nearly identical to
the products it produces. In addition, Novanni indicated that the importers sell the products
without any features or benefits, do not incur significant sales and marketing expenses and
simply sell at the lowest possible price to the dealers. Novanni argued that importers will
continue to undercut the domestically produced products through procurement of dumped goods
should the CITT’s order be rescinded.®

[68] Novanni noted that the countertop fabricators channel has emerged over the past ten
years and represents a significant share of the market. Importers of stainless steel sinks supply
this channel almost exclusively. In many cases, countertop fabricators offer free stainless steel
sinks with the purchase of countertops. Novanni believes that this channel will likely expand as
they will continue to provide “free sinks” with their countertops through procurement of dumped
goods should the CITT’s order be rescinded.*®

[69] Inthe e-commerce channel, Novanni submitted that it supplies stainless steel sinks to
certain online retailers. However, based on its market intelligence, Novanni noted that upwards
of twenty imported sink brands are also available on the same websites. Novanni believes these
sink brands are supplied by importers of dumped stainless steel sinks from China.*°

Chinese producers have excess production capacity

[70] Novanni submitted that the housing market in the US has recovered from the crash in
2008 with annual new home construction exceeding 1.5 million units. Novanni also indicated
that the repair and renovation market is performing well.*! Despite the recovery, Novanni noted
that the number of new construction is still 500,000 units less than its all-time high in 2008.%?

[71] Novanni argued that the number of new construction in the US was primarily supplied by
Chinese producers of stainless steel sinks. As such, given the demand for stainless steel sinks in
the US is significantly below potential, Novanni deduced that there is excess production capacity
in the factories of Chinese producers. Therefore, should the CITT’s order be rescinded, Canadian
retailers would import directly and have easier access to the dumped goods from China.*?

37 Exhibit 41 (NC) — Response to ERQ, Novanni — Q17
38 Exhibit 41 (NC) — Response to ERQ, Novanni — Q17
39 Exhibit 41 (NC) — Response to ERQ, Novanni — Q17
40 Exhibit 41 (NC) — Response to ERQ, Novanni — Q17
41 Exhibit 41 (NC) — Response to ERQ, Novanni — Q29
42 Exhibit 41 (NC) — Response to ERQ, Novanni — Q31
43 Exhibit 41 (NC) — Response to ERQ, Novanni — Q31
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Chinese producers have a propensity to dump stainless steel sinks

[72] Novanni submitted that the Chinese producers of stainless steel sinks have a propensity to
dump.

[73] Novanni noted that stainless steel sinks are regional in shape, size and utility and that
sinks produced and sold in one country are unique compared to sinks produced and sold in
another country.* Novanni argued that in order for Chinese producers to penetrate mature and
existing markets, they must undercut prices which would lead to the likelihood of dumping. *°

[74] Insupport of its argument Novanni noted that Chinese producers have been found to be
dumping stainless steel sinks in the US, Mexico and Australia. Novanni also suspects that
Chinese producers are dumping stainless steel sinks in other countries as well.*®

Import volumes from China have remained relatively stable

[75] Novanni submitted import statistics from Statistics Canada demonstrating volumes and
values of subject and non-subject sinks over the period of 2019 to 2022.4" Novanni noted that,
during each year of the period of review, imports of subject and non-subject sinks from China
exceeded 450,000 units.*® Novanni emphasized that imports of subject and non-subject sinks
from China exceeded 700,000 units in 2021.%°

[76] Novanni noted that the total imports of subject and non-subject sinks from non-named
countries such as Vietnam, Malaysia, Thailand, Greece and Turkey have increased from
74,000 to 150,000 units between 2019 to 2021 and 63,000 in 2022.%°

[77] Novanni argued that should the CITT’s order be rescinded, the Chinese exporters would
compete with producers from these other countries and the competition would lead to prices
driven downwards which would likely lead to dumping.>*

Parties Contending that Continued or Resumed Dumping is Unlikely — Canac-Marquis
[78] Canac-Marquis made representations through its ERQ response in support of its position

that the dumping of stainless steel sinks from China is unlikely to continue or resume should the
CITT’s order be rescinded.

44 Exhibit 41 (NC) — Response to ERQ, Novanni — Q29
45 Exhibit 41 (NC) — Response to ERQ, Novanni — Q30
46 Exhibit 41 (NC) — Response to ERQ, Novanni — Q30
47 Exhibit 41 (NC) — Response to ERQ, Novanni — Supplemental Information
48 Exhibit 41 (NC) — Response to ERQ, Novanni — Q20
49 Exhibit 41 (NC) — Response to ERQ, Novanni — Supplemental Information
%0 Exhibit 41 (NC) — Response to ERQ, Novanni — Supplemental Information
51 Exhibit 41 (NC) — Response to ERQ, Novanni — Supplemental Information
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[79] The main factor identified by Canac-Marquis is as follows:
COVID-19 restrictions are impacting Chinese production capacity

[80] Canac-Marquis argued that due to strong COVID-19 restrictions in China, Chinese
producers are unable to operate their factories at high capacity as a result of shutdowns and
labour shortages. As such, Chinese producers do not have the capacity to supply the demand for
stainless steel sinks.>> The CBSA notes that Canac-Marquis did not provide additional
information to support this statement.

Parties Contending that Continued or Resumed Dumping is Unlikely — Deccor

[81] Deccor made representations through its ERQ response in support of its position that the
dumping of stainless steel sinks from China is unlikely to continue or resume should the CITT’s
order be rescinded.

[82] The main factor identified by Deccor is as follows:
The Canadian retail market has shifted to hand-fabricated sinks

[83] Deccor submitted that its company focuses predominantly on hand-fabricated sinks,
faucets and kitchen accessories. Deccor indicated that stainless steel sinks accounts for less than
20% of the total sales in Canada.®® Further, Deccor noted that when it started importing in 2017,
stainless steel sinks represented 40% of its shipping containers. However, since 2020, about 80%
to 90% of its shipping containers were filled with hand-fabricated sinks.>*

[84] While Deccor acknowledged that stainless steel sinks are still significant in the housing
and condominium development industry, *> Deccor argued that the demand for stainless steel
sinks is low and rescission of the CITT’s order is unlikely to lead to continued or resumed
dumping. ®

Parties Contending that Continued or Resumed Dumping is Unlikely — Superprem
[85] Superprem made representations through its ERQ response in support of its position that

the dumping of stainless steel sinks from China is unlikely to continue or resume should the
CITT’s order be rescinded.

52 Exhibit 21 (NC) — Response to Importer ERQ, Canac-Marquis — Q28
%3 Exhibit 30 (NC) — Response to Importer ERQ, Deccor — Q4

54 Exhibit 30 (NC) — Response to Importer ERQ, Deccor — Q17

%5 Exhibit 30 (NC) — Response to Importer ERQ, Deccor — Q22

% Exhibit 30 (NC) — Response to Importer ERQ, Deccor — Q27
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[86] The main factor identified by Superprem is as follows:
COVID-19 restrictions have impacted Chinese production capacity

[87] Superprem submitted that Chinese producers have been impacted by COVID-19
restrictions. Superprem argued that production capacity of Chinese producers are shrinking due
to cost and inflationary pressures. Superprem also argued that the reduced production capacity is
complemented with weaker demands for stainless steel sinks.>” The CBSA notes that Superprem
did not provide additional information to support these statements.

CONSIDERATION AND ANALYSIS - DUMPING

[88] In making a determination under paragraph 76.03(7)(a) of SIMA whether the rescission
of the order is likely to result in the continuation or resumption of dumping of the goods, the
CBSA may consider the factors identified in subsection 37.2(1) of the SIMR, as well as any
other factors relevant under the circumstances.

[89] Guided by these aforementioned factors, the CBSA conducted its review based on the
documentation submitted by the various participants and its own research, all of which can be
found on the administrative record. The following list represents a summary of the CBSA’s
analysis conducted in this expiry review investigation with respect to dumping:

Competition from hand-fabricated sinks;

Commodity nature of stainless steel sinks;

Chinese producers have excess production capacity;

Chinese producers are export-oriented,;

Chinese producers have a propensity to dump;

Weak market conditions and demand for stainless steel sinks in China; and
Continued dumping of stainless steel sinks from China while the order was in effect.

[90] The CBSA notes that proceedings to update normal values and export prices have not
been conducted since the CITT’s issuance of the order to continue the finding on

February 8, 2018. Further, as the CBSA did not receive ERQ responses from any Chinese
producers/exporters of stainless steel sinks, the CBSA relied on information available at the time
of the conclusion of the last expiry review investigation on stainless steel sinks on

September 1, 2017 and information from its own research in assessing the likelihood of
continued or resumed dumping should the CITT’s order be rescinded.

57 Exhibit 35 (NC) — Response to Importer ERQ, Superprem — Q27
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Competition from hand-fabricated sinks

[91] A growing trend of product substitution for mid-range stainless steel sinks in the
Canadian market has occurred in recent years and is expected to continue. This trend was
acknowledged by the complainants during the time of the last expiry review investigation and
reaffirmed by the complainants during the current expiry review investigation. This trend is also
corroborated by the representations of Deccor, an importer and retailer of stainless steel sinks,
hand-fabricated sinks and plumbing accessories in the current expiry review investigation.
Evidence provided by Franke indicates that between 2019 and 2021, importations of
hand-fabricated sinks increased from 481,000 units to 700,000 units or 45.5%.

[92] The trend is driven by the significant reduction in the already lower prices of
hand-fabricated sinks supplied by Chinese exporters. As observed by Novanni, the retail prices
of some hand-fabricated sinks have reduced to one-fifth of their retail prices since the last expiry
review investigation and even sold at retail prices that are lower than the Canadian domestically
produced stainless steel sinks.

[93] The CBSA finds that the shift from stainless steel sinks to hand-fabricated sinks has not
only resulted in increased competition but is also likely to reduce the size of the Canadian market
for stainless steel sinks. The CBSA also finds that given the continued trend towards
hand-fabricated sinks in the Canadian market, Chinese producers of stainless steel sinks may be
forced to compete more aggressively in order to maintain market share and prevent lost sales. As
such, should the CITT rescind the order, competition from hand-fabricated sinks may increase
the likelihood of continued or resumed dumping of stainless steel sinks.

Commodity nature of stainless steel sinks

[94] According to the complainants, the majority of the stainless steel sinks sold in Canada,
which are in the lower end of the market, are considered to be commodity products. As such
price is the determining factor in the purchasing decision of customers. The complainants argued
that competition within all different distribution channels is intense and that importers seek the
lowest prices, including the procurement of dumped goods, in order to undercut each other’s
prices and gain a competitive advantage.
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[95] Table 3 below is a summary of average unit prices of the importations of stainless sinks
from China and other countries based on CBSA customs import data and enforcement statistics.

Table 3
CBSA Import and Enforcement Data
Average Unit Prices of Importations of Stainless Steel Sinks

(CADS per Unit)
2019 2020 2021 2022 (Jan-Sep)
China $56.56 $57.79 $57.61 $66.16
Other Countries $126.08 $79.72 $72.58 $52.76

[96] As can be observed in Table 3, while the average price per unit of stainless steel sinks
from China remained flat between 2019 and 2021, with a slight increase in 2022, the average
price per unit of stainless steel sinks from other countries decreased during the same period. The
reduction in the average unit prices of stainless steel sinks imported from other countries
corresponds to an increase in the market share of stainless steels sinks from other countries
during the same period.

[97] Asdiscussed under the Canadian Market section, during the POR, the share of imports
from China, in terms of volume, decreased between 2019 and 2021. During the same period, the
share of imports from other countries, in terms of volume increased.

[98] Given the price sensitive nature of the subject goods, the CBSA finds that the shift in
import volume into Canada from China to imports from other countries can be reasonably
attributed to the competition from lower-priced imports in Canada from these other countries.

[99] Due to the commodity nature of stainless steel sinks, in order to regain lost market share,
stainless steel sinks from China would need to compete with the lower prices of imports from
other countries. As such, should the CITT rescind the order, the commaodity nature of stainless
steel sinks may increase the likelihood of continued or resumed dumping of stainless steel sinks.

Chinese producers have excess production capacity

[100] According to the complainants, the total production capacity of Chinese
producers/exporters is large compared to the size of the apparent Canadian market and that
excess production capacity in stainless steel sinks exists in China. Given the production capacity
of Chinese producers of stainless steel sinks, the complainants argued that the producers seek
sales in export markets in order to maintain their capacity utilization.

%8 Exhibit 44 (NC) — Compliance Statistics — Day 50 and Exhibit 43 (NC) — CBSA Import Statistics — Day 50
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[101] Table 4 below provides a summary of total production capacity available for four
cooperative exporters, Dongyuan Kitchenware, Yingao Kitchen, New Star Hi-Tech and Komodo
Kitchen. Due to the lack of response from these four exporters in the current expiry review
investigation, information available at the time of the conclusion of the last expiry review
investigation on stainless steel sinks is reported as follows:

Table 4
Production Capacity of Cooperative Exporters®®
Stainless Steel Sinks

2011 2013 2016
\Total Production Capacity (units) | 3,530,500 | 3,730,500 | 4,330,000

[102] Collectively, the annual production capacity of the four cooperative exporters in 2016
was 4.3 million units. The data suggests that Chinese producers have historically increased
production capacity over time. However, even under the assumption that there have been no
additional investments in production capacity since 2016, the production capacity of these four
Chinese exporters alone represent approximately seven times the total size of the current
apparent Canadian market for stainless steel sinks.

[103] The CBSA’s estimate of total production capacity is conservative due to the limited
number of cooperative exporters. In the US International Trade Commission’s (USITC)
determinations on August 14, 2018,%° the USITC noted that Chinese producers reported a total
production capacity of 9,260,00 units as of 2017.

[104] While the CBSA acknowledges that the COVID-19 pandemic may have lead to
temporary factory shutdowns and temporary labour shortages and that Chinese producers may be
experiencing cost and inflationary pressures as argued by Canac-Marquis and Superprem, the
CBSA is of the position that Chinese producers will be motivated to produce and export to the
global market as China’s economy continues to recover fully over the long run.

[105] Further, analysis of the CBSA’s enforcement statistics pertaining to imports of
stainless steel sinks from China in Table 2 shows that while Chinese imports decreased from
163,571 units in 2019 to 157,602 units in 2020, growth in the volume of imports has rebounded
to 198,762 units in 2021 and already 148,919 units in only the first three quarters of 2022.

59 https://www.cbsa-asfc.gc.ca/sima-Imsi/er-rre/sss2017/sss2017-de-eng.html
80 Exhibit 22 (NC) - USITC, Sunset Review Determination (August 2018), page 1-16
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[106] Awvailable evidence to the CBSA also indicates that cooperative Chinese exporters have
operated with excess production capacity in the past. Table 5 below provides a summary of the
capacity utilization rates available for Dongyuan Kitchenware, Yingao Kitchen, New Star
Hi-Tech and Komodo Kitchen. Due to the lack of response from these four exporters in the
current expiry review investigation, information available at the time of the conclusion of the last
expiry review investigation on stainless steel sinks is reported as follows:

Table 5
Capacity Utilization of Cooperative Exporters®?
Stainless Steel Sinks

2011 2013 2016
Actual Production (units) | 2,139,483 | 2,021,931 | 2,966,050
Capacity Utilization (%) 60.6% 54.2% 68.5%

[107] Based on information in Table 5, the cooperative exporters have operated at a weighted
average capacity utilization rate between 54.2% and 68.5%. In terms of the number of units of
sinks, the excess capacity represents 1.4 million to 2.0 million.

[108] Under the assumption that cooperative exporters are currently experiencing the highest
production capacity utilization rate as reported in Table 5 and the total production capacity of
2016 as reported in Table 5, the volume of excess capacity represents over two times the current
size of the Canadian apparent market for stainless steel sinks.

[109] Based on the available evidence, the CBSA finds that production capacity of stainless
steel sinks is extremely large and that excess production capacity exists in China. As such,
should the CITT rescind the order, Canada represents an attractive market for stainless steel sink
producers in China to eliminate excess production capacity which may increase the likelihood of
continued or resumed dumping of stainless steel sinks.

Chinese producers are export-oriented

[110] The complainants claimed that stainless steel sink producers in China are export-oriented
and that imports of stainless steel sinks to Canada remained stable during the POR.

61 https://www.cbsa-asfc.gc.ca/sima-Imsi/er-rre/sss2017/sss2017-de-eng.html
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[111] Table 6 below provides a summary of sales reported by four cooperative exporters,
Dongyuan Kitchenware, Yingao Kitchen, New Star Hi-Tech and Komodo Kitchen in their
domestic and export markets. Due to the lack of response from these four exporters in the current
expiry review investigation, information available at the time of the conclusion of the last expiry
review investigation on stainless steel sinks is reported as follows:

Table 6
Sales of Stainless Steel Sinks by Market’?
By Cooperative Exporters
(Volume in units and Value in RMB)

2011 2013 2016

QTY Value QTY Value QTY Value

China 93,389 19,522,878 93,799 19,166,065 443,794 86,845,489
Canada 113,766 27,393,133 210,440 59,645,577 155,192 36,569,822
Other
Export 1,791,549 | 357,159,356 | 1,643,716 | 289,958,138 | 903,645 | 195,537,544
Sales

Total 1,998,704 | 404,075,366 | 1,947,955 | 368,769,780 | 1,502,631 | 318,952,855

[112] Interms of value, total domestic sales as a percentage of total sales to all markets
represent 4.8% in 2011, 5.2% in 2013 and 27.2% in 2016. Due to lack of responses from the
cooperative exporters, there does not appear to be any information that suggests that there have
been changes in the trading patterns of the Chinese producers. The CBSA finds that the share of
domestic sales in comparison to total sales indicate that Chinese producers are export-oriented
and are dependent on export markets for sales.

[113] Further, based on the CBSA’s enforcement statistics pertaining to imports of stainless
steel sinks from China in Table 2, Chinese imports increased by 21.5% from 163,571 units in
2019 to 198,762 units 2021 with a slight decrease in 2020. This decrease can be attributed to the
effects of the COVID-19 pandemic. So far, 148,919 units have been imported into Canada in
only the first three quarters of 2022.

[114] The CBSA finds that the rate of increase and the increased volume of exports to Canada
of stainless steel sinks during the period the order was in effect indicates a continued interest in
the Canadian market on behalf of the Chinese exporters. Should the CITT rescind the order,
increasing imports of stainless steel sinks into Canada from export-oriented producers in China
may increase the likelihood of continued or resumed dumping of stainless steel sinks.

62 hitps://www.cbsa-asfc.gc.ca/sima-Imsi/er-rre/sss2017/sss2017-de-eng.html
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Chinese producers have a propensity to dump

[115] The complainants argued that Chinese producers of stainless steel sinks have propensity
to dump into foreign markets.

[116] On February 26, 2013, the USDOC made a final determination of dumping in respect of
drawn stainless steel sinks from China. According to the investigation results, exporters of drawn
stainless steel sinks from China received weighted-average dumping margins ranging from
27.1% to 76.5%.% It is important to note that Dongyuan Kitchenware, Yingao Kitchen and New
Star Hi-Tech were among twenty-five exporters that cooperated in the USDOC investigation.

[117] On August 14, 2018, the USDOC and USITC made determinations that revocation of the
countervailing and antidumping duty orders on drawn stainless steel sinks from China would
likely lead to the continuation or recurrence of material injury to an industry in the US within a
reasonably foreseeable time.%*

[118] On March 26, 2015, the Australian Anti-dumping Commission (ADC) made a final
determination of dumping on certain deep drawn stainless steel sinks from China. According to
the investigation results, certain deep drawn steel sinks from China were dumped with margins
ranging from 5.0% to 49.5%.%° It is important to note that New Star Hi-Tech and Komodo
Kitchen were among eleven exporters that cooperated in the ADC investigation.

[119] On February 28, 2020, the ADC made determinations that the expiration of the measures
would lead, or would be likely to lead, to a continuation of, or a recurrence of, dumping and
subsidisation and the material injury that the measures are intended to prevent.®®

[120] On April 22, 2015, the Mexican Ministry of Economy made a final determination of
dumping on stainless steel sinks from China. On June 7, 2021, the Mexican authorities
concluded its sunset review and maintained the anti-dumping measures against stainless steel
sinks from China.%’

[121] The CBSA finds that the imposition of anti-dumping measures on stainless steel sinks
from China by the US, Australian and Mexican authorities demonstrates that Chinese exporters
have a propensity to dump. Should the CITT rescind the order, as a result of their propensity to
dump, Chinese exporters would divert stainless steel sinks from the US, Australia and Mexico to
the Canadian market which may increase the likelihood of continued or resumed dumping of
stainless steel sinks.

83 See https://www.federalregister.gov/d/2013-08649

84 Exhibit 22 (NC) — USITC, Sunset Review Determination (August 2018)

5 See https://www.industry.gov.au/sites/default/files/adc/public-record/104-adn-2015-41.pdf

8 Exhibit 22 (NC) — ADC, Inquiry Concerning the Continuation of AD Measures Applying to Sinks (Feb. 2020)
67 See https://dof.gob.mx/nota_detalle.php?codigo=5620478&fecha=07/06/2021#gsc.tab=0
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Weak market conditions and demand for stainless steel sinks in China

[122] For stainless steel sinks producers, construction starts are important indicators of stainless
steel sinks sales trends. Future demand for stainless steel sinks is considered to be weak in the
Chinese market. Several reports indicate that economic growth in China is slowing.

[123] In August 2022, Goldman Sachs cut its forecast for China’s GDP growth in 2022 to 3.0%
from 3.3%, after taking into account weaker-than-expected economic data and energy constraints
in previous months. This marks the third cut by the bank since May 2022.8

[124] Export Development Canada (EDC) indicated that the outlook for China’s economy calls
for historically weak growth of 3% in 2022 and 4.9% in 2023. According to the EDC, China is
one of the few countries where monetary policy is likely to be eased rather than tightened. The
economic impacts of the country’s zero-COVID-19 policies are not expected to improve in 2023.
At the same time, ongoing debt accumulation and overcapacity in the property sector will require
policy support to stem wider economic impacts. %

[125] Inits July 2022 World Economic Outlook Report, the International Monetary

Fund’s (IMF) growth outlook for China is marked down from 8.1% in 2021 to 3.3% and 4.6%
in 2022 and 2023, respectively. The IMF also mentions large-scale disorderly corporate debt
defaults and restructuring, for instance in China’s property sector, that could lead to market
volatility.”

[126] New estimates from S&P Global Ratings forecasts China’s property sales to plunge in
2022 by 30%, more than they did during the 2008 financial crisis.”

[127] According to data published on March 16, 2023 by the National Bureau of Statistics of
China, China’s real estate climate index stood at 94.67 as of February 2023 up from a low of
94.36 at the end of December 2022. The real estate climate remains weak, as readings below 100
indicate a slowdown in the Chinese real estate industry while readings above 100 indicate
economic growth.”

[128] Against this weak outlook, the CBSA finds that Chinese producers may become
increasingly export oriented as they face diminishing demand in their domestic market. As well,
given the softening of the construction sector in China, there is a likelihood that Chinese
exporters will have to look to other export markets like Canada to replace lost sales to customers
within China. As such, should the CITT rescind its order, weak market conditions and demand
for stainless steel sinks in China may increase the likelihood of continued or resumed dumping
of stainless steel sinks.

88 Exhibit 22 (NC) — CNN, “China’s growth forecasts slashed as heatwave hits industrial heartlands” (Aug 18, 2022)
89 Exhibit 22 (NC) — EDC, “Global Economic Outlook: A growth recession” (September 22, 2022)

0 Exhibit 22 (NC) — IMF, “World Economic Outlook: Gloomy and more Uncertain” (July 2022)

"L Exhibit 22 (NC) — CNBC, “China’s Property sales are set to plunge 30% - Worse than in 2008 (July 27, 2022).

"2 http://www.stats.gov.cn/english/PressRelease/202303/t20230317_1937561.html
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Continued dumping of stainless steel sinks from China while the order was in effect

[129] As reported in Table 2, during the POR, a total of $7.3 million of anti-dumping and
countervailing duties (SIMA duties) were assessed on a total of 668,854 units (VFD
$39,662,221) of stainless steel sinks from China imported into Canada. Based on the underlying
data, of this total, $241,872 of SIMA duties were assessed on subject goods from cooperative
exporters, representing 3.3% of all SIMA duties assessed during the POR. The majority of SIMA
duties were assessed on goods from non-cooperative exporters.

[130] The enforcement data also shows that as a percentage of the total value for duty, the total
combined SIMA duties assessed during the POR were equal to 18.5%, which is not insignificant.

[131] The CBSA finds that Chinese exporters, including cooperative exporters with established
normal values, have continued to export subject goods to Canada at dumped prices while the
order was in effect. The CBSA also finds that should the CITT rescind the order, the continued
dumping of stainless steel sinks from China while the order was in effect may increase the
likelihood of continued or resumed dumping of stainless steel sinks.

Determination Regarding Likelihood of Continued or Resumed Dumping

[132] Based on the information on the record in respect of: increased competition from
hand-fabricated sinks; the majority of the volume of sinks imported into Canada is at the lower
end of the market and are considered to be commodity products and therefore sold on the basis
of price; Chinese exporters have substantial production capacity and are struggling with factory
capacity under-utilization; Chinese producers are export-oriented and have a propensity to dump
stainless steel sinks; Chinese producers face weak market conditions and demand for stainless
steel sinks in China; and Chinese exporters, including exporters with established normal values,
have continued to export subject goods to Canada at dumped prices while the order was in effect,
the CBSA has determined that the rescission of the order is likely to result in the continuation or
resumption of dumping of stainless steel sinks from China.

POSITION OF THE PARTIES - SUBSIDIZING
Parties Contending that Continued or Resumed Subsidizing is Likely

[133] None of the parties contended that resumed or continued subsidizing of subject goods
from China is likely if the order is rescinded.

Parties Contending that Continued or Resumed Subsidizing is Unlikely

[134] None of the parties contended that resumed or continued subsidizing of subject goods
from China is unlikely if the order is rescinded.

Trade and Anti-dumping Programs Directorate 23



0557

CONSIDERATION AND ANALYSIS - SUBSIDIZING

[135] In making a determination under paragraph 76.03(7)(a) of SIMA whether the rescission
of the order is likely to result in the continuation or resumption of subsidizing of the goods, the
CBSA may consider the factors identified in subsection 37.2(1) of the SIMR, as well as any
other factors relevant under the circumstances.

[136] Guided by the aforementioned regulations and having examined the information on the
administrative record, the following is a list of the factors considered in the analysis with respect
to the likelihood of continued or resumed subsidizing:

e Continued availability of subsidy programs for stainless steel sink producers in China;

e Imposition of countervailing measures on stainless steel sinks from China by authorities
in other countries;

e The imposition of anti-dumping and countervailing measures on Chinese stainless steel
sheet and strip;

e Continued subsidizing of stainless steel sinks from China while the order was in effect;
and

e The volume of subsidized goods exported to Canada is large.

[137] The CBSA notes that proceedings to update amounts of subsidy have not been conducted
since the CITT’s issuance of the order to continue the finding on February 8, 2018. Further, as
the CBSA did not receive ERQ responses from any Chinese producers/exporters of stainless
steel sinks or the GOC in this expiry review investigation, the CBSA relied on information
available at the time of the conclusion of the last expiry review investigation on stainless steel
sinks on September 1, 2017 and information from its own research in assessing the likelihood of
continued or resumed subsidization should the CITT’s order be rescinded.

The continued availability of subsidy programs for stainless steel sink producers in China

[138] At the final determination of the original subsidy investigation in 2011, the CBSA found
15 subsidy programs that benefited the cooperative exporters of stainless steel sinks. The
weighted average amount of subsidy, expressed as a percentage of the export price was 38.8%."

[139] Inthe 2013 re-investigation, the CBSA found 7 subsidy programs that benefited the
cooperative exporters of stainless steel sinks. The CBSA determined that the three cooperative
exporters received amounts of subsidy between 4.53 CNY per unit and 6.58 CNY per unit.”

[140] Inthe 2016, re-investigation, the CBSA found 11 subsidy programs that benefited the
cooperative exporters of stainless steel sinks. The CBSA determined that the four cooperative
exporters received amounts of subsidy between 0.001 CNY per unit and 2.27 CNY per unit.”

3 Exhibit 22 (NC) — CBSA, Stainless Steel Sinks Statement of Reasons — (May 9, 2012)
4 Exhibit 22 (NC) — CBSA, Conclusion of Reinvestigation (April 1, 2014)
5 Exhibit 22 (NC) — CBSA, Conclusion of Reinvestigation (July 7, 2016)
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[141] In addition to stainless steel sinks, the CBSA found that Chinese producers in the
plumbing sector including copper tube and copper pipe fittings also received subsidies from

the GOC. In the 2015 re-investigation of copper tube from China, as no responses were received
from Chinese exporters, the CBSA determined amounts of subsidy for all exporters from China
in accordance with a ministerial specification and was equal to 25,239 CNY per metric tonne.’®
In the 2019 re-investigation of copper pipe fittings from China, the CBSA determined that two
cooperative exporters received amounts of subsidy between 0.18 CNY per kilogram and

2.28 CNY per kilogram.”’

[142] In addition to the plumbing sector, the CBSA also found that Chinese producers in other
consumer goods sectors including upholstered domestic seating and mattresses received
subsidies from the GOC. In the 2020 investigation of upholstered domestic seating from China,
the CBSA found 15 subsidy programs that benefited the cooperative exporters. The weighted
average amount of subsidy, expressed as a percentage of the export price was 12.7%.8 In the
2022 investigation of mattresses from China, the CBSA found 23 subsidy programs that
benefited the cooperative exporters. The weighted average amount of subsidy, expressed as a
percentage of the export price was 24.1%."°

[143] On August 27, 2021, the GOC submitted its most recent notification to the World Trade
Organization (WTO) in which the GOC reported programs granted during the period from 2019
to 2020.8° The POR for this expiry review investigation encompasses the period covered in the
GOC’s notification. In its notification, the GOC identifies subsidies available at the central and
sub-central levels of government which take the form of cash grants, land-use rights, discounted
inputs, preferential loans and directed credit, special tax rebates, and VAT and tariff exemptions.

[144] Based on a review of the document, the CBSA identified 11 programs which may
potentially confer benefits to stainless steel sink producers in China as listed below:

o Preferential tax treatment of additional calculation and deduction of research and
development expenses;

Preferential tax policies for enterprises transferring technology;

General-benefit tax exemption for micro and small enterprises;

Exemption of employment security fund as for people with disabilities;

Exemption of government-managed fund;

Preferential VAT policies for enterprises that employ people with disabilities;
Preferential income tax policies for enterprises that employ people with disabilities;
Preferential tax treatment for import of equipment;

Special fund for foreign economic and trade development;

76 See https://www.cbsa-asfc.gc.ca/sima-Imsi/ri-re/ad1401/ad1401-ril4-nc-eng.html (January 30, 2015)

7 See https://www.cbsa-asfc.gc.ca/sima-Imsi/ri-re/cpf2019/cpf2019-nc-eng.html (April 1, 2014)

78 See https://www.cbsa-asfc.gc.ca/sima-Imsi/i-e/uds2020/uds2020-fd-eng.html#toc21-1 (August 18, 2021)

79 See https://www.cbsa-asfc.gc.ca/sima-Imsi/i-e/mat2022/mat2022-fd-eng.html#toc21-1 (October 20, 2022)

80 Exhibit 22 (NC) — WTO, “New and Full Notification Pursuant to Article XVI:1 of The GATT 1994 and Article 25
of the Agreement on Subsidies and Countervailing Measures, Committee on Subsidies and Countervailing
Measures”, WTO Doc G/SCM/N/372/CHN (27 August 2021)
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e Award and subsidy for reducing the fees for the financing guarantee businesses of
small and micro enterprises; and
e Preferential tax treatment on financing.

[145] Based on the above, the CBSA finds that since the final determination of the original
investigation and throughout the period the order was in effect, the GOC has continued to make
subsidy programs available to producers/exporters of goods in the plumbing sector and consumer
goods sector, including stainless steel sinks. The CBSA finds that should the CITT rescind the
order, the continued availability of subsidy programs for stainless steel sink producers in China
may increase the likelihood of continued or resumed subsidizing of stainless steel sinks.

Imposition of countervailing measures on stainless steel sinks from China by authorities in
other countries

[146] While Mexican authorities have only imposed anti-dumping duties on importation of
stainless steel sinks from China, authorities in the US and Australia have also imposed
countervailing measures on importation of stainless steel sinks from China.

[147] On February 26, 2013, the USDOC made a final determination of subsidizing in respect
of drawn stainless steel sinks from China. Countervailable subsidy rates determined for Chinese
exporters of drawn stainless steel sinks ranged from 4.8% to 12.26%.%' As noted in the analysis
of the likelihood of continued or resumed dumping, Dongyuan Kitchenware, Yingao Kitchen and
New Star Hi-Tech were among twenty-five exporters that cooperated in the USDOC
investigation.

[148] On August 14, 2018, the USITC made determinations that revocation of the
countervailing and antidumping duty orders on drawn stainless steel sinks from China would
likely to lead to continuation or recurrence of material injury to an industry in the US within a
reasonably foreseeable time.®2

[149] On March 26, 2015, the ADC made a final determination of subsidizing on certain deep
drawn stainless steel sinks from China. Subsidy margins established for exporters of drawn
stainless steel sinks from China ranged from 3.3% to 6.4%.% It is important to note that New
Star and Komodo were among eleven exporters that cooperated in the ADC investigation.

[150] On February 28, 2020, the ADC made determinations that the expiration of the measures
would lead, or would be likely to lead, to a continuation of, or a recurrence of, dumping and
subsidisation and the material injury that the measures are intended to prevent.

81 See https://www.federalregister.gov/d/2013-08649

82 Exhibit 22 (NC) — USITC, Sunset Review Determination (August 2018)

8 See https://www.industry.gov.au/sites/default/files/adc/public-record/104-adn-2015-41.pdf

8 Exhibit 22 (NC) — ADC, Inquiry Concerning the Continuation of Anti-dumping Measures Applying to Sinks
(February 2020)
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[151] The CBSA finds that the imposition of countervailing measures on stainless steel sinks
from China by the US and Australian authorities demonstrate that the GOC makes available
subsidy programs that confer benefits to producers of stainless steel sinks in China. The CBSA
finds that should the CITT rescind the order, the imposition of countervailing measures on
stainless steel sinks from China by authorities in other countries may increase the likelihood of
continued or resumed subsidizing of stainless steel sinks.

The imposition of anti-dumping and countervailing measures on Chinese stainless steel sheet
and strip

[152] On February 8, 2017, the USDOC made a final determination of subsidy on stainless
sheet and strip from China. Countervailable subsidy rates established for exporters ranged from
45.6% to 190.7%.%°

[153] Recently on November 4, 2022, the USDOC and USITC made determinations that the
revocation of the anti-dumping duty and countervailing duty orders on stainless steel sheet and
strip from China would be likely to lead to the continuation or recurrence of dumping,
countervailable subsidies, and material injury to an industry in the US.%

[154] As stainless steel sheet/strip is the main raw material input in the production of subject
goods, potentially all or part of the subsidy could be attributable to the stainless steel sinks in the
form of indirect pass-through subsidies. As determined in the CBSA’s original investigation and
subsequent re-investigations of stainless steel sinks, the GOC through state-owned and/or state
controlled enterprises of suppliers/manufacturers have provided raw material inputs to producers
of stainless steel sinks at less than adequate remuneration. In those proceedings, the CBSA
determined that a financial subsidy existed and that the subsidy has benefitted the
producers/exporters of stainless steel sinks.

[155] Based on the evidence above, the CBSA finds that should the CITT rescind the order, the
imposition of anti-dumping and countervailing measures on Chinese stainless steel sheet and
strip may increase the likelihood of continued or resumed subsidizing of stainless steel sinks.

Continued subsidizing of stainless steel sinks from China while the order was in effect

[156] As reported in Table 2, a total of $7.3 million of SIMA duties were collected on subject
goods imported during the POR.8” The enforcement data also shows that as a percentage of the
total value for duty, the total combined SIMA duties assessed during the POR were equal to
18.5%, which is not insignificant.

85 See https://www.federalregister.gov/documents/2017/02/08/2017-02577/countervailing-duty-investigation-of-
stainless-steel-sheet-and-strip-from-the-peoples-republic-of

86 See https://www.federalregister.gov/d/2022-24023

87 Exhibit 57 (NC) — CBSA Import and Compliance Statistics for the Period of Review
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[157] While the payment of countervailing duties cannot be avoided, the data in Table 2
suggests that importers in Canada have taken countervailing duties into consideration as part
of their purchasing decision of stainless steel sinks. During the time the order was in effect, it
appears that importers have continued to purchase large volumes of stainless steel sinks from
both cooperative and non-cooperative Chinese exporters at subsidized prices. The CBSA finds
that should the CITT rescind the order, the continued subsidizing of stainless steel sinks from
China while the order was in effect may increase the likelihood of continued or resumed
subsidizing of stainless steel sinks.

The volume of subsidized goods exported to Canada is large

[158] As reported in Table 2, during the POR, a total of 668,854 units (VFD $39,662,221) of
stainless steel sinks from China were imported into Canada. Chinese imports increased by 21.5%
from 163,571 units in 2019 to 198,762 units in 2021 with a slight decrease in 2020. This
decrease can be attributed to the effects of the COVID-19 pandemic. So far, 148,919 units have
been imported into Canada in only the first three quarters of 2022.

[159] The CBSA finds the rate of increase to be significant and the total volume of subsidized
goods imported into Canada during the POR was substantial given the size of the apparent
Canadian market. The CBSA also finds that should the CITT rescind the order, the rate of
increase and volume of subsidized goods exported to Canada may increase the likelihood of
continued or resumed subsidizing of the stainless steel sinks.

Determination Regarding Likelihood of Continued or Resumed Subsidizing

[160] Based on the information on the record in respect of: continued availability of subsidy
programs for producers/exporters in China; evidence of imposition of countervailing measures
on Chinese stainless steel sinks by authorities in other countries; evidence of the imposition of
anti-dumping and countervailing measures on Chinese stainless steel sheet and strip by US
authorities; continued subsidizing of stainless steel sinks from China while the order was in
effect and the rate of the increase and volume of subsidized goods entering Canada, the CBSA
has determined that the rescission of the order is likely to result in the continuation or resumption
of subsidizing of stainless steel sinks from China.
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CONCLUSION

[161] For the purpose of making a determination in this expiry review investigation, the

CBSA conducted its analysis within the scope of the factors found under subsection 37.2(1)

of the SIMR and considering any other factors relevant in the circumstances. Based on the
foregoing analysis of pertinent factors and consideration of information on the record, on

April 27, 2023, the CBSA made a determination pursuant to paragraph 76.03(7)(a) of SIMA that
the rescission of the order made by the CITT on February 8, 2018, in Inquiry No. RR-2017-001
in respect of certain stainless steel sinks originating in or exported from China:

e s likely to result in the continuation or resumption of dumping of the goods from
China; and

e s likely to result in the continuation or resumption of subsidizing of the goods from
China.

FUTURE ACTION

[162] The CITT has now initiated its expiry review to determine whether the continued or
resumed dumping and subsidizing are likely to result in injury. The CITT’s Expiry Review
schedule indicates that it will make its decision by October 4, 2023.

[163] If the CITT determines that the rescission of the order with respect to the goods is likely
to result in injury, the order will be continued in respect of those goods, with or without
amendment. If this is the case, the CBSA will continue to levy anti-dumping and/or
countervailing duties on dumped and/or subsidized importations of the subject goods.

[164] If the CITT determines that the rescission of the order with respect to the goods is not
likely to result in injury, the order will be rescinded in respect of those goods. Anti-dumping
and/or countervailing duties would then no longer be levied on importations of the subject goods,
and any anti-dumping and/or countervailing duties paid in respect of goods that were released
after the date that the order was scheduled to expire will be returned to the importer.
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[165] For further information, please contact the officers listed below:

Mail:

Telephone:

Email:

Web site:

SIMA Registry and Disclosure Unit

Trade and Anti-dumping Programs Directorate
Canada Border Services Agency

100 Metcalfe Street, 11" floor

Ottawa, Ontario K1A OL8

Canada

Nalong Manivong  343-549-0429
Alex Wu 343-573-2930

simareqistry@cbsa-asfc.gc.ca

www.chsa-asfc.gc.ca/sima-Imsi/er-rre/menu-eng.html

Dolig Band
Director General
Trade and Anti-dumping Programs Directorate

Trade and Anti-dumping Programs Directorate 30


mailto:Pat.Mulligan@cbsa-asfc.gc.ca;%20%20simaregistry@cbsa-asfc.gc.ca
http://www.cbsa-asfc.gc.ca/sima-lmsi/er-rre/menu-eng.html

EN

GFR_NEG QR_Non-confidential_Appendix G.1_Significant gg@a_m the
Chinese economy

* K%k

»*
»*

E- EUROPEAN
kol COMMISSION

Brussels, 20.12.2017
SWD(2017) 483 final/2

CORRIGENDUM
This document corrects document SWD(2017) 483 final of 19.12.2017.

Reformatting of the Table of Contents.

Addition of the relevant regulation number on page 2.
Linguistic corrections throughout the text.

Addition of missing footnotes in chapters 12, 14 and 15.
Reformatting of footnotes in the document.

The text shall read as follows:

COMMISSION STAFF WORKING DOCUMENT

ON SIGNIFICANT DISTORTIONS IN THE ECONOMY OF THE PEOPLE'S
REPUBLIC OF CHINA FOR THE PURPOSES OF TRADE DEFENCE
INVESTIGATIONS

EN



GFR_NEG QR_Non-confidential_Appendix G.1_Significant gg@gm the
Chinese economy

Table of contents

L. INEOTUCTION .ottt 2
PART I: Cross-cutting distortions

2. SocialiSt Market BCONOMY ........ciiiiiiiieie et 5
3. Chinese COMMUNISE PAITY ........ccoiiiiriiiiiisieieie et 22
4. The SYStem OF PIANS ..ot 40
5. State OWNEd ENTEIPIISES. ....cuiiiiieiieiiiteritee et 85
B.  FINANCIAI SYSTEIM ... 110
7. Public procurement market in China..........cccooiiiiiiiiiiicece e 151
8.  Investment restrictions for Chinese and foreign COmpanies............ccoeevrvrenirvenenn 169

PART II: Distortions in the factors of production

0. NG ettt b e nr e nes 203
O T =T (o | PP PP 217
T O o - L SRS PPPRSRN 235
12. Raw materials and other material INPULS .........ccccovviiieiiie i 262
R I o Lo 13| PSR PT TR PPI 327

PART I11: Distortions in selected sectors

LA, SEOEI SBCEON .. e e e ettt e e e e e e e e ettt e e e e e e e e e e aaaeeaaaas 346
15, ATUMINIUM SECLOT ..ottt e e e e e e e ettt e e e e e e e e e e eaaeaeeaaa 377
16, CREMUCAI SECION ... oo et e et e e e e e e e e e e e e eeeeaaa 399

L7, CRIAMIC SBCEON «.eeeeeee ettt e e e et e e et ettt e e e e e e e e et eeeeeeeeeseereeeaeeeeaans 436



GFR_NEG QR_Non-confidential_Appendix G.1_Significant g in the
556

1. INTRODUCTION

Chinese economy

This report has been prepared by the Commission Services for the purposes of point (c) of

Article 2 (6a) of Regulation (EU) 2016/1036 of the European Parliament and the

Council of 8

June on protection against dumped imports from countries not members of the European

Union, as amended by Regulation 2017/2321 ('Basic Regulation' or 'Regulation’).

Point (c) stipulates:

(c) Where the Commission has well-founded indications of the possible existence
of significant distortions as referred to in point (b) in a certain country or a certain
sector in that country, and where appropriate for the effective application of this
Regulation, the Commission shall produce, make public and regularly update a
report describing the market circumstances referred to in point (b) in that country
or sector. Such reports and the evidence on which they are based shall be placed
on the file of any investigation relating to that country or sector. Interested parties
shall have ample opportunity to rebut, supplement, comment or rely on the report
and the evidence on which it is based in each investigation in which such report or
evidence is used. In assessing the existence of significant distortions, the
Commission shall take into account all the relevant evidence that is on the
investigation file.

The Basic Regulation defines in relevant part, i.e. point (b) of Article 2(6a), significant

distortions as follows:

(b) Significant distortions are those distortions which occur when reported prices
or costs, including the costs of raw materials and energy, are not the result of free
market forces because they are affected by substantial government intervention. In
assessing the existence of significant distortions regard shall be had, inter alia, to
the potential impact of one or more of the following elements:

- the market in question being served to a significant extent by enterprises which
operate under the ownership, control or policy supervision or guidance of the
authorities of the exporting country;

- State presence in firms allowing the State to interfere with respect to prices or
costs;

- public policies or measures discriminating in favour of domestic suppliers or
otherwise influencing free market forces;

- the lack, discriminatory application or inadequate enforcement of bankruptcy,
corporate or property laws;

- wage costs being distorted;

- access to finance granted by institutions which implement public policy
objectives or otherwise not acting independently of the State.
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This report examines the existence of significant distortions in the People's Republic of China
(‘PRC’) that are relevant under the Basic Regulation. It comprehensively approaches this
topic from three different angles.

First, it examines the core features that give the Chinese economy its current shape and
structure (Chapters 2 to 8). These include the very concept of a ‘socialist market economy’ as
embodied in the Constitution of the People's Republic of China (‘Constitution’)* and other
laws, the role of the Chinese Communist Party (‘CCP’, or ‘Party’) in relation to the economy,
the extensive system of plans issued and followed up by various levels of government under
the leadership of the CCP, the extensive State-owned sector with its numerous State-owned
enterprises including the various supervision and control mechanisms, the financial market,
the procurement market and the system of investment screening. All these topics are closely
interlinked.

The overall picture that emerges concerning the framework in which economic activity takes
place in China is one where the State continues to exert a decisive influence on the allocation
of resources and on their prices.

The second part (Chapters 9 to 13) covers the various factors of production. It looks in detail
into the provision of land, energy, capital, material inputs (e.g. raw materials) and labour in
China. The approach here is horizontal. In other words, the focus is on the situation in general
in China with regard to the factors of production.

The analysis shows that the allocation and pricing of the various factors of production is
influenced by the State in a very significant manner.

The third part (Chapters 14 to 17) examines a number of sectors. These include steel,
aluminium, chemicals and ceramics. The sectors have been selected because they are the ones
that have featured most in the EU’s anti-dumping investigations since the conclusion of the
Uruguay Round. Taking the perspective of individual sectors allows a closer look at the
specific rules and dynamics in that sector, but this examination also echoes the findings in the
preceding two parts, i.e. the significant distortions resulting from the specific features of the
Chinese economy and those found in relation to the various factors of production.

! Constitution of the People's Republic of China (Adopted at the Fifth Session of the Fifth National People's
Congress and promulgated for implementation by the Announcement of the National People's Congress on 4
December 1982; amended in accordance with the Amendments to the Constitution of the People's Republic of
China adopted respectively at the First Session of the Seventh National People's Congress on 12 April 1988, the
First Session of the Eighth National People's Congress on 29 March 1993, the Second Session of the Ninth
National People's Congress on 15 March 1999 and the Second Session of the Tenth National People's Congress
on 14 March 2004): http://www.npc.gov.cn/englishnpc/Constitution/2007-11/15/content_1372963.htm
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2.1. LEGAL FRAMEWORK

Since 1992, the Chinese State officially practices a socialist market economy.

The framework for the socialist market economy is laid down in various provisions in the
Constitution, as well as in the General Program of the Constitution of the CCP.? These are
then further echoed in essential laws, plans and regulations that define and guide the status of
the economic actors in China's market.

2 Full text of the Constitution of the Communist Party of China, with amendments adopted during the 19" Party
Congress: http://news.xinhuanet.com/english/special/2017-11/03/c_136725945.htm (accessed on 07 December
2017).
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2.1.1. CONSTITUTION OF THE PEOPLE'S REPUBLIC OF CHINA

Four constitutions have been enacted since the People's Republic of China was founded, each
reflecting the changing political objectives of the CCP.® The current Constitution® was
promulgated in 1982, and has since then been amended on a number of occasions. The
concept of ‘socialist market economy’ was first introduced in the 1993 revision. The
following provisions in the current version of the Constitution are the most relevant in
providing the basis for the socialist market economy:

Preamble, seventh paragraph:

China will be in the primary stage of socialism for a long time to come. The basic
task of the nation is to concentrate its effort on socialist modernization along the
road of Chinese-style socialism. Under the leadership of the CCP and the
guidance of Marxism-Leninism, Mao Zedong Thought, Deng Xiaoping Theory
and the important thought of Three Represents, the Chinese people of all
nationalities will continue to adhere to the people’s democratic dictatorship and
the socialist road, persevere in reform and opening to the outside world, steadily
improve socialist institutions, develop the socialist market economy [...] to turn
China into a socialist country that is prosperous, powerful, democratic and
culturally advanced.

The preamble sets out key political principles and outlines two key elements in relation to the
economy:

e It establishes that China will be in the primary stage of socialism for a long time to
come.

e It reaffirms the CCP's leading role with regard to China's overall development, as well
as for the development of the socialist market economy (for a more detailed analysis
of the CCP's role, see Chapter 3).

The importance of establishing that China is in the primary stage of socialism and will remain
so for a long time to come becomes apparent when reading the seventh paragraph of the
preamble together with the second paragraph of Article 6:

Article 6

The basis of the socialist economic system of the People’s Republic of China is
socialist public ownership of the means of production, namely, ownership by the
whole people and collective ownership by the working people. [...]

® Heilmann, S., Rudolf, M. (2017). The constitution of the party-state, in Heilmann, S. (Ed.) (2017). China’s
Political System. Lanham, Maryland: Rowman & Littlefield, p. 57.

*Constitution of the People’s Republic of China (full text after amendment on March 14, 2004).
http://www.npc.gov.cn/englishnpc/Constitution/node_2825.htm (accessed 5 May 2017).
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In the primary stage of socialism, the State upholds the basic economic system in
which the public ownership is dominant and diverse forms of ownership develop
side by side and keeps to the distribution system in which distribution according
to work is dominant and diverse modes of distribution coexist.

Article 6 confirms that ‘socialist public ownership’ remains the basis of China's socialist
economic system. Furthermore, it affirms that the State is to uphold the basic economic
system in which ‘public ownership is dominant and diverse forms of ownership develop side
by side’ for as long as China remains in the primary stage of socialism.

The revision of Article 15 of the Constitution introduced in 1993 is particularly telling.
Currently, this provision reads as follows:

Article 15
The State practises socialist market economy.

The State strengthens economic legislation, improves macro-regulation and
control.

The State prohibits in accordance with law any organization or individual from
disturbing the socio-economic order.

Prior to that change, the first sentence (‘The State practises socialist market economy’) read:
‘The state practices planned economy on the basis of socialist public ownership’. In other
words, the State acknowledged that China's economy would no longer be fully planned.

Articles 7 and 11 of the Constitution elaborate further the concept of a socialist market
economy.

Article 7

The State-owned economy, namely, the socialist economy under ownership by the
whole people, is the leading force in the national economy. The State ensures the
consolidation and growth of the State-owned economy.

Article 11

The non-public sectors of the economy such as the individual and private sectors
of the economy, operating within the limits prescribed by law, constitute an
important component of the socialist market economy.

The State protects the lawful rights and interests of the non-public sectors of the
economy such as the individual and private sectors of the economy. The State
encourages, supports and guides the development of the non-public sectors of the
economy and, in accordance with law, exercises supervision and control over the
non-public sectors of the economy.
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Article 7 reaffirms the State-owned economy as the leading force in China's economy (see
Chapter 5.1). However, recognition of the role of the non-public sectors of the economy was
first introduced in the 1999 constitutional revision, through the amendment of Article 11.
Article 11 — which was then further amended in 2004 - recognises the importance of the non-
public sectors of the economy, and declares that the State shall protect the lawful rights and
interests of the non-public sectors of the economy, as well as encourage and support them.

Nevertheless, there are no courts which are capable of taking action to secure constitutionally
guaranteed rights.®> Furthermore, the Constitution assigns to the State an interventionist role
that goes beyond protecting the rights and interests of the non-public sectors, in that the State
shall ‘encourage, support and guide’ (emphasis added) their development. Thus, the legal
value of such rights is limited.

In short, the Constitution makes it clear that China practices a socialist market economy, that
the State-owned economy is the leading force of the economy, and that when it comes to the
private economy, the State does not limit itself to encouraging and supporting it, but also
guides it. The Chinese State makes use of a variety of different instruments — both
incentivising and restricting - to guide the economy. These topics will be further developed in
subsequent chapters.

2.1.2. CONSTITUTION OF THE COMMUNIST PARTY OF CHINA

The General Program of the CCP Constitution® (revised most recently at the 19th Party
Congress on October 24, 2017) reaffirms the socialist market economy as China's economic
system and the CCP's active role.

The Party must carry out fundamental reform of the economic structure that
hampers the development of the productive forces, and keep to and improve the
socialist market economy;, [...]

The CCP shall lead the people in developing the socialist market economy. It
shall be firm in consolidating and developing the public sector of the economy
and shall remain steadfast in encouraging, supporting, and guiding the
development of the non-public sector. It shall give play to the decisive role of
market forces in resource allocation and ensure the government plays its role
better, and establish a sound system for macroeconomic regulation. The Party
shall work to balance urban and rural development, development among regions,
economic and social development, relations between humankind and nature, and
domestic development and openness to the world. It shall adjust the economic
structure, transform the growth model, and advance supply-side structural

> See Section 3.4.4.

® Full text of Constitution of the CCP, available at:

http://news.xinhuanet.com/english/download/Constitution_of the Communist Party of China.pdf (accessed on
24 November 2017).
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reform. The Party shall promote the synchronized development of new
industrialization, information technology application, urbanization, and
agricultural modernization, and shall build a new socialist countryside, take a
new path of industrialization with Chinese characteristics, and build China into a
country of innovation and a global leader in science and technology.

As such, the CCP is to lead the people in developing the socialist market economy, both with
regard to the public sector — which the CCP is to unwaveringly consolidate and develop — and
the non-public sector — whose development the CCP is to unswervingly encourage, support
and guide. The General Program of the CCP Constitution closely mirrors the relevant
provisions of the Constitution, making the roles of the State and Party practically
indistinguishable.

While the role of the CCP in the Chinese system will be covered in greater detail in Chapter 3,
it should be noted that all key policy initiatives stem from the CCP. In the case of the 13"
Five Year Plan (‘FYP’) (see more in Chapter 4.2.7), the role of the CCP is explicitly
reconfirmed in the introductory paragraph:

Formulated on the basis of the Recommendations of the Central Committee of the
Communist Party of China (‘CPC”) for the 13th Five-Year Plan for Economic and
Social Development of the People’s Republic of China (2016-2020), the 13th
Five-Year Plan sets forth China’s strategic intentions and defines its major
objectives, tasks, and measures for economic and social development. This plan is
to serve as a guide to action for market entities, an important basis for
government in performing its duties, and a common vision to be shared among the
people of China.’

2.1.3. LAWS, PLANS AND REGULATIONS
Key legislation mirrors the language of the Constitution on socialist market economy,
sometimes referring directly to it.
2.1.3.1. COMPANY LAW OF THE PEOPLE'S REPUBLIC OF CHINA
Company Law of the People's Republic of China (revised in 2013),2 provides in Article 1:
The Company Law of the People's Republic of China [...] has been enacted in
order to standardize the organization and activities of companies, protect the
lawful rights and interests of companies, shareholders and creditors, safeguard

the social and economic order and promote the development of the socialist
market economy.

" The 13th Five-Year Plan for Economic and Social Development of the People’s Republic of China (2016-
2020), http://en.ndrc.gov.cn/newsrelease/201612/P020161207645765233498.pdf (accessed 15 May 2017).

8 Company Law of the People's Republic of China (adopted by NPC on December 29, 1993, amended in 1999,
2004, 2005 and 2013).
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2.1.3.2. PROPERTY LAW OF THE PEOPLE'S REPUBLIC OF CHINA

Property Law of the People's Republic of China,’ reads:
Article 1

For the purpose of safeguarding the basic economic system of the state,
maintaining the socialist market economic order, clarifying property ownerships,
giving play to the utilities of properties and protecting the real right of the right
holders, this Law has been formulated in accordance with the Constitution.

Article 3

In the primary stage of socialism, the state upholds the basic economic system
under which the public (state) ownership shall play a dominant role and
diversified forms of ownerships may develop side by side. The state consolidates
and develops the public (state) economy, and encourages, supports and guides the
development of the non-public economy. The state practices the socialist market
economy system and safeguards the equal legal status and development rights of
all market operators.

2.1.3.3. LAW OF THE PEOPLE’S REPUBLIC OF CHINA ON STATE-OWNED ASSETS

IN ENTERPRISES

Law of the People’s Republic of China on State-Owned Assets in Enterprises™ provides that:
Article 1

This Law is enacted for the purpose of safeguarding the basic economic system of
China, consolidating and expanding the State-owned economic sector,
strengthening protection of State-owned assets, giving play to the leading role of
the State-owned economic sector in the national economy, and promoting the
development of the socialist market economy.

The leading role in the economy assigned to the state-owned sector is further elaborated in the
remainder of that law as well as in a series of other legal instruments, for instance the SASAC
Regulation and various Guiding Opinions. Moreover, this legal framework also sets out the
tight grip of the State and the CCP over SOEs (see in detail in Chapter 5).

2.1.3.4. 13™FIvE YEARPLAN

The development of the socialist market economy is also explicitly referred to at two
instances in the 13™ FYP, in Part I, which contains the overarching principles and objectives

® Property Law of the People's Republic of China (adopted by NPC on March 16, 2007).
19| _aw of the People’s Republic of China on State-Owned Assets in Enterprises (adopted by NPC on October 28,
2008).

10

nese economy
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of the 13" FYP, but also in Part XVIII, which covers ‘Socialist Democracy and the Rule of
Law’.

Part I, Chapter 1: The Development Environment

We will follow the principles of socialist political economy with Chinese
characteristics, release and develop productive forces, continue in the direction of
reform to develop the socialist market economy, [...]

Part XVIII, Chapter 75, Build a Rule of Law China; Section 1, The Constitution-
Centred Socialist Legal System of China

We will safeguard the sanctity and authority of the Constitution and improve our
systems for enforcing the Constitution and providing oversight over its
enforcement. In improving the legislative system, we will strengthen the Party’s
leadership over legislative work, improve the systems and mechanisms under
which legislative work is led by people’s congresses that have legislative power,
[...]-We will work faster to see that a complete system of laws and regulations
takes shape by speeding up legislation in key areas, working at once to enact,
revise, abolish, and interpret laws, and improving laws for the socialist market
economy and social governance. (emphasis added)

In the same paragraph, the 13" FYP aims at strengthening the role of the CCP over China's
legislative work, and improving the laws for the socialist market economy.

More details regarding China’s system of plans can be found in Chapter 4.

2.1.4. THIRD PLENUM DECISION

In November 2013, at the Third Plenum of the 18" Party Congress, the Chinese leadership
announced that it would undertake a comprehensive reform programme.

In the Decision of the Central Committee of the Communist Party of China on Some Major
Issues Concerning Comprehensively Deepening the Reform (‘the 3™ Plenum Decision’),
leaders stated that ‘economic system reform is the focus of deepening the reform
comprehensively’ and that ‘the underlying issue is how to strike a balance between the role of
the government and that of the market, and let the market play the decisive role in allocating
resources and let the government play its functions better’.**

The 3" Plenum Decision contained 60 reform proposals, affecting almost all parts of the
Chinese economy. It included proposals for the deepening of the reform of the administrative

11 See Decision of the Central Committee of the CCP on Some Major Issues Concerning Comprehensively
Deepening the Reform (adopted at the Third Plenary Session of the 18" Central Committee of the Communist
Party of China on 12 November 2013), available at http://www.china.org.cn/china/third_plenary session/2014-
01/16/content_31212602.htm (accessed on 16 August 2017).

11
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examination and approval system, calling for the elimination of examination and approval in
areas where the market can effectively regulate itself.

On the other hand, the 3™ Plenum Decision reaffirms that ‘the basic economic system with
public ownership playing a dominant role and different economic sectors developing side by
side is an important pillar of the socialist system with Chinese characteristics and is the
foundation of the socialist market economy’. While this apparent contradiction can be
interpreted in a number of ways, it would appear to reconfirm that despite the promises of
market-oriented reforms, the basis — a dominant role of state ownership — would remain the
same.

To date, implementation of the market-oriented reforms has been assessed by many analysts
as inconsistent and selective. The focus has been mainly on rebalancing the Chinese economy
into new sectors and technologies rather than to rebalance the role of the State and the
market.*?

2.1.5. THE19™ PARTY CONGRESS

One of the main outcomes of the 19" Party Congress in October 2017 was the strengthening
of the role of the Party's leadership. President Xi Jinping's work report, subsequent speeches
during the 19™ Party Congress, as well as the general programme of the amended CCP
Constitution, reaffirmed the leadership of the Party over ‘all work’. According to President Xi
Jinping’s work report: ‘The Party exercises overall leadership over all areas of endeavour in
every part of the country.”*® This statement was further introduced into the General
Programme of the amended CCP Constitution.

The work report reaffirms the role of the State in shaping both the public and non-public
sector:

We must uphold and improve China’s basic socialist economic system and
socialist distribution system. There must be no irresolution about working to
consolidate and develop the public sector; and there must be no irresolution
about working to encourage, support, and guide the development of the non-
public sector.™

The speech furthermore proclaims the goal to ‘turn Chinese enterprises into world-class,
globally competitive firms’, which should be achieved by the means of State support and
consolidation: ‘/w/e will work to see that state assets maintain and increase their value; we

12 See for example the European Chamber of Commerce in China, (2017). European Business in China, Position
Paper 2017/2018 and the Asia Society/Rhodium Group, (2017). China Dashboard, Quarterly Net Assessment,
http://chinadashboard.asiasociety.org/china-dashboard/. (accessed on 6 December 2017).
13 See President Xi Jinping’s speech, Secure a Decisive Victory in Building a Moderately Prosperous Society in
All Respects and Strive for the Great Success of Socialism with Chinese Characteristics for a New Era,
Belivered at the 19th National Congress of the CCP October 18, 2017, p. 17.

Ibid., p. 18.

12
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will support state capital in becoming stronger, doing better, and growing bigger [...].”* The
role of the plans is also confirmed: ‘[w]e will develop new methods to improve macro-
regulation, give full play to the strategic guidance of national development plans.’*®

Furthermore, the CCP Constitution was amended to include President's Xi Jinping Thought
on Socialism with Chinese Characteristics for a New Era, as it further reaffirms the role of the
CCP: ‘Leadership of the Communist Party of China is the most essential attribute of socialism
with Chinese characteristics, and the greatest strength of this system.’*’

The Party Congress follows a period in which the role of the Party in all areas of the State has
strengthened and become far more visible, and reconfirms these developments. The signals
received at the 19™ Party Congress are that China's leadership will focus on strengthening the
role of the Party, and that reforms will continue to be State-, rather than market-driven.

2.2. BASIC FEATURES OF THE SOCIALIST MARKET ECONOMY

Prior to the launching of the ‘Open-door’ policy in China in 1978, which opened up for
market-oriented economic reforms, the Chinese economy was essentially a closed, state-
planned economy, mainly consisting of state-owned and collectively-owned enterprises. The
move to a socialist market economy meant a shift from a pure planned economy to a hybrid
system.

It is fair to say that while the Chinese economy has developed remarkably in the last forty
years and is much more deeply integrated in the global economy, it has developed into an
economy that is unlike any other economic system in the world.

In practice, the socialist market economy system has meant that while market forces have
been mobilised to some extent, the decisive role of the State remains intact — as reconfirmed
in Articles 6 and 7 of the Constitution and subsequent legislation such as Article 1 of the Law
on State-Owned Assets in Enterprises. Therefore, even though today the Chinese economy is
to some extent made up of non-state actors (for more details see Chapter 5), the decisive role
of the State in the economy remains intact, with tight interconnections between government
and enterprises (going far beyond the boundaries of SOES) in place.™®

The system has been described in the following way:

Compared with the Japanese developmental pattern, in which central government
agencies simply planned the development process and calibrated industrial
policies, China's state capitalism encourages both central and local governments

 Ibid., p. 29.

1 |bid.

7 CCP Constitution, General Programme.

'8 World Bank and the Development Research Center of the State Council, P. R. China. (2013). China 2030:
Building a Modern, Harmonious, and Creative Society. Washington, DC: World Bank, p. 79.

13
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to play a straightforward role in supporting local industries with various forms of
financial aid and services. China's developmental miracle owes much to the
socialist heritage of the Maoist era, which instituted a strong Leninist party-state
and a concentration of power in the Communist Party of China. This model tends
to promote state-owned enterprises (SOES) at the expense of private actors in
pillar industries (zhizhu chanye), but for emerging industries (xinxing chanye)
where no national champions can be identified, the local authorities are often
ready to offer generous help for these indigenous firms, regardless of their
ownership structures.'®

China has consistently resorted to a top-down interventionist industrial policy as a tool to
achieve industrial modernisation and economic goals. The State does so through numerous
means. To start with, there is an elaborate system of plans covering practically all aspects of
the economy and levels of government (see Chapter 4). Furthermore, it maintains significant
ownership stakes in important enterprises in ‘strategic’ sectors and it deploys a range of direct
industrial interventions to influence resource allocation (see Chapter 5, as well as Chapters 9
to 13).%° Typical instruments used are market access controls, project examination and
approvals, land supply approvals, loan approvals, various forms of financial support,
industrial guidance catalogues, and licensing. Government procurement is a further tool
through which the State exerts considerable influence over the market (see Chapter 7).

2.2.1. STATE OWNERSHIP

Though the government has been announcing and implementing to various degrees reforms
ostensibly intended to allow market forces to gradually come into play, government
ownership remains widespread and varied (see Chapter 5).

Ownership in sectors considered important (strategic or pillar industries) has traditionally
been reserved for Chinese state-owned companies. Although the strict requirement for State
ownership has formally been eased, there remains a built-in bias towards State ownership, as
explained in more detail in Chapters 5 and 8. In contrast, the division between domestic and
foreign is much clearer, with specific regimes and restrictions applying to foreign-invested
companies. China has a history of attracting foreign technology by allowing foreign
investments in specific sectors, and then not allowing any further entries once the requisite
technology has been transferred and the Chinese industry has become competitive (see
Chapter 8).

At the same time, the links between the State and economy go beyond mere ownership. The
Chinese economy is more complex than a simple division of ‘private’ and ‘state-owned’.
Often, privately owned companies have close links to the government, in particular due to the

1% Chen, G., (2015). China's Solar PV Manufacturing and Subsidies from the Perspective of State Capitalism,
The Copenhagen Journal of Asian Studies 33(1), p. 90.

2 World Bank and the Development Research Center of the State Council, P. R. China. (2013). China 2030:
Building a Modern, Harmonious, and Creative Society. Washington, DC: World Bank, p. 85.
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strategic importance of their products.* The lines between these companies are often blurred,
making it difficult to classify Chinese firms according to ownership. For example, many
companies that are classified as private actually consist of mixed ownership, and publicly
listed companies in China are typically of this type. At the same time, traditional SOEs have
undergone or are in the process of corporatisation (see also Chapter 5). There are also
companies in which the State has very limited or no ownership. Chinese company statistics
are based on registration data. However, companies will not necessarily be registered in a
category that reflects the ultimate ownership.

Therefore, while certain types of State influence pertain only to SOEs, in practice both SOEs
and large private companies share many similarities in the areas commonly thought to
distinguish SOEs from privately owned companies: market access, receipt of State subsidies,
proximity to State power, and execution of the government’s policy objectives.? In fact, since
the introduction of the ‘Three Represents’ by President Jiang Zemin in February 2000, private
entrepreneurs have been welcomed as members of the CCP, thus acknowledging and
facilitating their role in helping to implement Party goals.” There are also reports that the
government, through creating ‘special management shares’, is pushing some of its largest
private tech companies to offer the State a stake in them and a direct role in corporate
decisions.?*

2.2.2. ALLOCATION OF FACTORS OF PRODUCTION

China has moved from a system where essentially all prices are set by the State to a more
complex system. For consumer goods, the main item still subject to State price fixing is
pharmaceuticals. The government also controls the prices of commodities such as fuel,
electric power, and other utilities (see Chapter 10).

Land allocation policies implemented by the State are inefficient and land prices are distorted.
The rigidity of the system prevents market mechanisms from playing their role, thus creating
deep imbalances (see Chapter 9).

According to a World Bank/Development Reform Commission (‘DRC’) report, the factors of
production are identified as one of the areas in which many significant distortions remain,

21 szepan, M. (2017). Government involvement in the Chinese economy, in S. Heilmann (Ed.). (2017), China’s
Political System. Lanham, Maryland: Rowman & Littlefield, p. 209.

%2 Milhaupt, J. and Zheng; W. (2015). Beyond Ownership: State Capitalism and the Chinese Firm, Columbia
Law School, http://www.law.columbia.edu/node/5344/beyond-ownership-state-capitalism-and-chinese-firm-
curtis-j-milhaupt-and-wentong-zheng (accessed 10 October 2017).

28 See for example China Daily. (2012). Entrepreneurs' presence grows at CPC congress,
http://www.chinadaily.com.cn/china/2012cpc/2012-11/12/content 15919473.htm (viewed 20 July 2017).
#Yuan, L. (2017). Beijing Pushes for a Direct Hand in China’s Big Tech Firms, Wall Street Journal
https://www.wsj.com/articles/beijing-pushes-for-a-direct-hand-in-chinas-big-tech-firms-1507758314 (Accessed
12 October 2017) and Mak, R. (2017)., Beijing’s closer embrace is bad news for Big Tech, Reuters
https://uk.reuters.com/article/us-china-tech-breakingviews/breakingviews-beijings-closer-embrace-is-bad-news-
for-big-tech-idUKKBN1CHOHK (Accessed 16 October 2017).
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suggesting much potential for reforms to improve resource allocation.” The effects of these
distortions are significant given that they generally depress factor prices and, therefore,
production costs, thus significantly affecting the incentive structure for producers, investors
and exporters.?®

In Chapter 13 of the 13" FYP titled ‘Improve the Modern Market System’, the need for
market-oriented reforms related to the factors of production — as well as for the liberalisation
of pricing - is recognised:

[W]e will ensure that rural collectively owned land designated for business-
related construction enters the market on an equal footing with and is subject to
the same rights and prices as similarly designated state-owned land. [...] We will
improve systems for the market-based allocation of land designated for industrial

purposes. [...]

We will reduce government intervention in pricing, [...]

China's labour market also suffers from the inflexibility of State policies. Even though it has
been largely transformed, it is not fully reformed due to continued controls on place of
residence through the household registration (hukou) system — which are still in the process of
being relaxed — as well as through the lack of independent trade unions (see Chapter 13).

The State remains completely dominant in finance (see Chapter 6). While the share of bank
assets controlled by the five large-scale commercial banks has receded, most of the balance of
Chinese bank assets is held in smaller institutions in which the State is the majority or
dominant owner.?’

In short, the government recognizes the need to improve resource allocation but by doing so it
acknowledges that market principles are currently far from fully working.

2.2.3. INDUSTRIAL INTERVENTIONS

The various FYPs list a multitude of economic goals that China wants to achieve (see Chapter
4). In order to achieve these goals, the government uses a broad range of support measures
which include tax incentives, granting of licenses, regulatory approvals, funding and
subsidisation. These support measures are deployed to achieve the supply of various raw
materials, the development of certain segments of industrial sectors (including by supporting
the development of new products and encouraging certain industry configurations — notably
the creation of larger companies or the relocation of industries) etc. These are also

% World Bank and the Development Research Center of the State Council, P. R. China. (2013). China 2030:
Building a Modern, Harmonious, and Creative Society. Washington, DC: World Bank, p. 79.

% Huang, Y. and Wang, B. (2010). Cost Distortions and Structural Imbalances in China. China & World
Economy, Vol. 18, No. 4, pp. 1-17, p. 11.

" Lardy, N. (2014). Markets over Mao, The Rise of Private Business in China, Peterson Institute for
International Economics, p. 33.

16



GFR_NEG QR_Non-confidential_Appendix G.1_Significant gsgnT in the
Chinese economy

considerations that play a role in the various investment screening processes as described in
more detail in Chapter 8.

The State also makes frequent use of catalogues in its industrial policy (see in particular
Chapters 4 and 8). For example, following the announcement of the Strategic Emerging
Industries (‘SEIS’) in 2010, China subsequently issued additional policy documents and
catalogues explaining the development priorities for key technologies and products
considered to be SEls, identifying specific sub-sectors, technologies and products in each SEI
sector, and setting forth a variety of specific policies and support measures designed to spur
development in each sub-sector. One of these documents, a catalogue issued by the Ministry
of Industry and Information Technology (‘MIIT’), instructed sub-central government
authorities to identify firms, technologies and measures supporting the central government’s
SEI initiative, listed relevant companies and research and development units for each sub-
sector, and further indicated that the list should be used by other Chinese government
ministries to ‘issue targeted supporting fiscal and taxation policies’. Only a very small
number of companies listed had any foreign investment, as the list was dominated by
Chinese-invested companies, particularly SOEs and domestic national champions.? By
January 2013, China had created a central government-level support fund for SEI
development while encouraging local governments to establish their own local SEI support
funds. Another example involves the high-end equipment-manufacturing sector. In this sector,
China maintains central, provincial and local government measures that condition the receipt
of subsidies on an enterprise’s use of at least 60% Chinese-made components when
manufacturing intelligent manufacturing equipment.”

On investment, while China has indicated that it is easing up on administrative approvals,*
and is moving towards a system of negative lists, the ‘Catalogue for the Guidance of Foreign
Investment Industries’ still remains. This Catalogue indicates which sectors are encouraged,
restricted and prohibited for foreign enterprises to invest in, but also under which conditions
(Joint-venture requirements, etc.) investments in are allowed. These catalogues are designed
to be closely in line with more overarching industrial policy goals. Catalogues are also
commonly used in government procurement (see Chapter 7).

In conclusion, and as discussed throughout this report, Chinese industrial policy is
demonstrably interventionist and there is no sign that this will change in the foreseeable
future. A broad range of policy tools is available for the State to implement governmental
targets.

% USTR. (2016). 2016 Report to Congress On China’s WTO Compliance, p. 60.
29 H

Ibid.
% Which it has done regarding approvals of outbound investments.
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2.2.4. COMPETENCES OF PROVINCIAL AND MUNICIPAL GOVERNMENTS

Chinese local government consists of several levels (from higher to lower): province,
municipality (or prefecture), county, and township. As of 2017, China administers 33
provincial-level regions (not including Taiwan), 334 prefecture-level divisions, 2 862 county-
level divisions, 41 034 township-level administrations, and 704 382 village-level
subdivisions.®! In the following, the term ‘local government’ is used to refer to levels of
government other than the central government.

The role of the local government in economic development in China is substantive. The
Chinese government system is highly centralized in official appointments but, at the same
time, quite decentralized in economic development activities. The central government
controls the power over regulation, resource allocation, quotas, and approval of numerous
activities; the central level, however, relies on the cooperation of local governments in
implementing and achieving the set policy goals. As regards the process of development
planning and implementation, the central government sets the national growth targets as
specified in the FYPs. All major officials are appointed by their higher level governments and
these appointees serve the development targets. Prospects of promotion of officials depend on
the growth rate and each official has the incentive to achieve (even exceed) the set growth
targets.*

While lower levels of government have to implement and to further elaborate the policies
decided at higher levels, this does not exclude that these sub-national levels might also pursue
their own goals and these goals are not necessarily in harmony with those pursued at higher
levels. In the early days of opening up, market-oriented reforms were introduced in a gradual,
experimental way, with the central government providing incentives for local governments®
as well as delegating significant autonomy. This has led to sub-national governments
becoming important players in the Chinese economy in their own right, in many cases through
ownership of companies, but also as regulators and through implementation of central
industrial policies. As such, there has been no real division of functions and there is also a
certain competition between provincial/municipal governments, making regional competition
a major component. This has led to a multiplication and reinforcement of policies which in
many cases are not driven by market considerations, and has also contributed to significant
overcapacities in a number of sectors.*

% See State Council website, #148 A FEHEAE 4T EUX %, http://www.gov.cn/guoging/2005-
09/13/content_5043917.htm (accessed on 16 October 2017).

2 Hou, Y. and School, M. (2016). Interpreting China’s Fiscal Reforms and the 13th Five-Year Plan Targets,
Syracuse University April 27, 2016, Testimony before the U.S.-China Economic and Security Review
Commission (USCC), p 6.

¥ World Bank and the Development Research Center of the State Council, P. R. China. (2013). China 2030:
Building a Modern, Harmonious, and Creative Society. Washington, DC: World Bank, p. 4.

 European Chamber of Commerce in China, (2016). Overcapacity in China — an impediment to the
government's reform agenda, p. 10.
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2.2.5. OVERCAPACITY

While overall Chinese policy has also aimed to curtail overcapacity, in fact, Chinese industrial
policy has led to the opposite, resulting in very large overcapacities in a number of sectors —
often characterised by a high share of SOEs — such as steel, aluminium, ceramics, and wind
power (see e.g. Chapters 14 and 15). It has not been uncommon that while the central
government focuses on curbing a sector riddled by overcapacity, a local government will at
the same time seek to maintain or develop that sector into one of its pillar industries. Central
and local governments are not always aligned. Duplication of industrial policies is also a
common cause of overcapacity. Additionally, if specific industries are encouraged, local
subsidies and tax relief for companies often lead to overinvestment.*> Government policies
additionally have kept input prices low in order to stimulate the secondary sectors, in
particular heavy industry.®® As a result, efforts to reduce overcapacity have fallen short of
expectations.

2.2.6. CONSOLIDATION

Chinese industrial policy has furthermore been focused on the consolidation of companies in
fragmented industries, in particular in the area of SOEs, with recent examples to be found in
such sectors as shipping, railway equipment, steel and industrial equipment. The restructuring
of SOEs tends to result in consolidation through mergers, rather than bankruptcy (see Chapter
5.5.1).

Closely linked is the aim to create Chinese national champions. The Chinese government has
been and remains focused on the creation of large companies that are technologically
advanced. One of the tasks of SASAC was to transform SOEs into large national
champions.*” Originally such companies were expected to be competitive only on the Chinese
market, but global competitiveness has increasingly become the target.®

2.2.7. UPGRADING OF THE ECONOMY

From the mid-2000s onwards, the central government began to publicly focus its efforts on
upgrading the economy away from traditional industries reliant on low-skilled labour. As
such, China’s industrial policies have become closely linked to China’s innovation policies. In
2006, the State Council issued the Medium- and Long-term Strategic Plan for the
Development of Science and Technology (2006-2020) as well as its ensuing implementing
Decision.*® Amongst the targets were that science and technology should contribute 60% to

% For a more detailed analysis of local-level industrial policies, see European Chamber of Commerce in China,
(2009). Overcapacity in China, Causes, Impacts and Recommendations, p. 14.

% European Chamber of Commerce in China, (2009). Overcapacity in China, Causes, Impacts and
Recommendations, p. 16, 17.

¥ Heilmann, S., Shih, L. (2017). in Heilmann, S. (Ed.), (2017). China’s Political System. Lanham, Maryland:
Rowman & Littlefield, p. 79.

% See for example the Made in China 2025 initiative.

% National Long-term Plan for the development of Science and Technology 2006-2020, published 9" February
2006, [H KRN E IR A R IR EE (2006-2020 4 http://www.gov.cn/jrzg/2006-
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the economy in 2020, and that the degree of reliance on foreign technology should drop to
30%. This was closely linked to subsequent initiatives on indigenous innovation and
government procurement.

China inter alia identifies specific industry sectors as priority sectors for technological
advancement, setting targets for their expected future share of gross domestic product
(‘GDP’). In the 2010 State Council Decision on Accelerating the Development of Strategic
Emerging Industries, the Chinese government identified seven SEIs* to be the priority of
industrial upgrading. The industries were to be promoted through tax and financial
incentives. “* Some central and sub-central government measures use local content
requirements as a condition for enterprises in SEI sectors to receive financial support or other
preferences. For example, in the high-end equipment-manufacturing sector, China has
maintained an annual program that conditioned the receipt of a subsidy on an enterprise’s use
of at least 60% Chinese-made components when producing intelligent manufacturing
equipment.*?

This development has continued through subsequent FYPs and industrial plans issued at both
central and local level. The central 13" FYP focuses on the creation of a ‘moderately
prosperous society’ through innovative, coordinated, green, open and sustainable growth (see
Chapter 4.2.7). Innovation is emphasised as a key driver of growth. The government is
seeking to use innovation to accelerate efforts to move Chinese manufacturing up the value
chain, establish China as a global centre of innovation and technology, and ensure long-term
productivity. The principal beneficiaries of these constantly evolving policies are SOEs, as
well as other favoured domestic companies attempting to move up the economic value
chain.* Major examples of recent industrial plans include the Made in China 2025 policy,
which stresses concepts such as indigenous innovation and self-sufficiency in as many as ten
strategic technological sectors and is associated with significant government funding.

2.3. CHAPTER SUMMARY

The preamble of the Constitution, some further provisions in the Constitution, the CCP
Constitution as well as various other legal acts and documents refer to the term ‘socialist
market economy’ and elaborate on its meaning.

02/09/content_183787.htm and State Council Decision on the implementation of the Science and Technology
Plan and on Strengthening indigenous innovation capacities, published 10" February 2006, H 3ttt g [H 4% 5 %
TSt R AR A0 L 5 1 2G0T RE 0 A P2 http://www.most.gov.cn/yw/200602/t20060209_28641.htm
(accessed 16 October 2017).

“0 Energy efficient and environmental technologies, next generation information technology, biotechnology,
high-end equipment manufacturing, new energy, new materials, and new-energy vehicles.

*- Under Heading VII, the Guidelines specifically mention enhancing financial support and setting up specific
funds, improving tax incentive policies, and encouraging financial institutions to offer more credit support.

*2 USTR; 2016 Report to Congress on China’s WTO Compliance, p. 15.

* Ibid., p. 11.
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The term ‘socialist market economy’ replaces the denomination used prior to 1993, i.e.
‘planned economy’, and is at the heart of the Chinese economic system. The words 'market
economy' are qualified by the adjective ‘socialist’. This adjective has important legal and
practical consequences.

While the Constitution itself recognises that diverse forms of ownership develop side by side,
and while the Chinese economy consists to a large extent of non-state actors, the party and the
State retain nevertheless a leading role in the economic governance of the country.

Furthermore, the involvement of the State and the Party go clearly beyond broad
macroeconomic control. For example, the text of Article 11 of the Constitution stipulates that
the State not only encourages and supports the development of the non-public sectors of the
economy but that it also guides that development. The law on state-owned enterprises refers
to ‘consolidating and expanding the State-owned sector' and to 'giving play to the leading role
of the State-owned sector in the national economy’. Also various planning documents that are
analysed in more detail in chapter 3 and elsewhere refer to the dominant role of the State-
economy. The State has even released plans for the private economy. At the 19" Party
Congress, decisions were made to strengthen the Party’s leadership over ‘all work’.

Hence, this unique economic system grants the State, as well as the CCP, a decisive role in
the economy. The leadership role of the CCP and its all-encompassing controls are inherent in
China's official designation as a socialist market economy.** The basic features of the socialist
market economy are a dominant state-ownership, which the State and the party wish to further
strengthen and expand e.g. by the creation of national champions, an extensive and
sophisticated economic planning system, an interventionist government policy in the economy
in order to implement these plans by using a broad array of tools, including guiding
catalogues, investment screening, financial incentives etc. There are very close linkages
between these features as they all appear to follow the same goal of tight control by the State
on the economy. All this leads to non-market based resource allocations and to the creation of
overcapacities in many sectors.

* Houtari, M., Heep, S., Heilmann, S. (2017). The dynamics of a developmental state, in Heilmann, S. (Ed.)
(2017), China’s Political System. Lanham, Maryland: Rowman & Littlefield, p. 239.
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3.1. LEADERSHIP OF THE CCP

The CCP is the only governing party of China. According to a communiqué issued by the
CCP in June 2017, CCP membership stood at more than 89 million members at the end of
2016.% The power of the CCP rests upon controlling the armed forces, appointing cadres and
the media. The CCP also has a tight grip on the judiciary.

The leadership of the CCP is affirmed in the preamble of the Constitution:

Under the leadership of the Communist Party of China and the guidance of
Marxism-Leninism, Mao Zedong Thought, Deng Xiaoping Theory and the
important thought of Three Represents, the Chinese people of all nationalities will
continue to adhere to the people’s democratic dictatorship and the socialist road

[..]

The CCP is not mentioned in any of the subsequent provisions of the Constitution. By
referring to the leadership of the CCP, Marxism-Leninism, Mao Zedong Thought, and
adhering to the socialist road and the people's democratic dictatorship, the Constitution's
preamble to a large extent mirrors the General Program of the CCP Constitution, which states:

** China Daily. (2017). Infographic: CPC members in numbers, 5 July 2017.
http://www.chinadaily.com.cn/china/2017-07/05/content_29994440.htm (accessed 1 August 2017).
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The Four Cardinal Principles - to keep to the socialist road and to uphold the
people's democratic dictatorship, leadership by the Communist Party of China,
and Marxism-Leninism and Mao Zedong Thought - are the foundation on which
to build the country. Throughout the course of socialist modernization the Party
must adhere to the Four Cardinal Principles and combat bourgeois liberalization.

Both Constitutions reconfirm the role of the CCP and its ideologies in leading China.
Ideology matters more in China than in many other political systems.*

The ‘Four Cardinal’ principles are sacrosanct in Chinese politics, and are seen as a
s 47

‘fundamental guarantee for the sound development of China's socialist modernization’.
The General Program of the CCP Constitution also makes clear that economic development is
the central task of the Party:

In leading the cause of socialism, the Communist Party of China must persist in
taking economic development as the central task, making all other work
subordinate to and serve this central task.

Furthermore, the General Program of the CCP Constitution clearly states that it is for the CCP
to develop the socialist market economy (See Chapter 2) as well as to guide the public and
private sectors in the economy:

The Party must fundamentally reform the economic structure that constrains the
development of the productive forces and uphold and improve the socialist market
economy; and in congruence with this it must undertake political structural
reform and reform in other fields.

The Communist Party of China shall lead the people in developing the socialist
market economy. It shall be firm in consolidating and developing the public sector
of the economy and shall remain steadfast in encouraging, supporting, and
guiding the development of the non-public sector.

It follows that the CCP dominates the State, society and the economy

3.2. RELATIONSHIP BETWEEN STATE AND PARTY

China’s government is officially run by the State Council, a structure which is matched step
by step by the organisation and structure of the Party, at each level of government, from the
central level down to the village level. Decisions by State institutions must follow guidelines
established by the party committees or party groups established within the State institutions.

* Lawrence, S.V. and Martin, M.F. (2013). Understanding China's Political System, Congressional Research
Service, p. 11.

*" Four Cardinal Principles (Mar. 1979), http://www.china.org.cn/china/CCP_90_anniversary/2011-
06/22/content_22838756.htm (accessed 20 July 2017).
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In recent years the CCP itself has been taking a more direct role in policy formulation, and
even implementation.*® This was made especially clear in the keynote speech made by party
general secretary Xi Jinping at the recently convened 19th party congress, when he
emphasized that ‘the party should exercise leadership over all work’.*

The highest organ of State power is the NPC. Its role is defined in Article 57 of the
Constitution:

The National People’s Congress of the People’s Republic of China is the highest
organ of state power. Its permanent body is the Standing Committee of the
National People’s Congress.

Article 62 formally grants the NPC extensive powers, such as amending the Constitution;
supervising its enforcement; enacting and amending laws; electing top officials including the
President and Vice-President, deciding questions of war and peace; approving FYPs and
many other functions pertaining to the most important State decisions.

In reality, however, the NPC exercises many of those powers in name only. One major reason
for this is the CCP’s insistence that it essentially 'ratifies' Party decisions.”® Even though the
role of the NPC was formally strengthened in the 1990's, in fact apart from delaying the
enactment of certain laws, it seems to have few real powers to exert influence in Chinese
politics.>* This was clearly stated in the 18th Party Congress Work Report in 2012: ‘We
should make good use of legal procedures to turn the party’s propositions into the will of the
State /...] We should place greater emphasis on improving the way the Party exercises
leadership and governance to ensure that it leads the people in effectively governing the
country.”>

The links between the Party and the State are intimate not least because on average around
70% of NPC delegates hold concurrent posts in the CCP.** Moreover, more than two-thirds of
the delegates to the NPC are put forward by the CCP.>*

*8 Johnson, C.K. and Kennedy, S. (2015). China's Un-Separation of Powers - The Blurred Lines of Party and
Government, in Foreign Affairs, https://www.foreignaffairs.com/articles/china/2015-07-24/chinas-un-
separation-powers (accessed 16 October 2017).

ORI HIRVER A REFES U] TAR AT IR IR S SIS LR
http://cpc.people.com.cn/n1/2017/1028/c64387-29613795.html (accessed on 24 November 2017).

% |awrence, S.V., and Martin, M.F. (2013). Understanding China's Political System, Congressional Research
Service, p. 7.

* Saich, T. (2015). The National People's Congress: Functions and Membership, Harvard Kennedy School, Ash
Center for Democratic Governance and Innovation, p. 10.

http://ash.harvard.edu/files/ash/files/the national peoples_congress.pdf (accessed on 18 August 2017).

%2 Report of Hu Jintao to the 18th CPC National Congress,
http://www.china.org.cn/china/18th_cpc_congress/2012-11/16/content_ 27137540 _5.htm (accessed on 10
October 2017).

*% |bid, p.4.

* Heilmann, S., Stepan, M. (2017). in Heilmann, S. (Ed.) (2017), China’s Political System. Lanham, Maryland:
Rowman & Littlefield, p. 130.
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Furthermore, top officials at each level of the State system hold concurrent CCP posts, and
party committees are embedded in the State Council, ministries, and government departments
at every level.”® Furthermore, CCP leaders often act through their constitutional identities as
government officials rather than as Party cadres. As such, government and CCP personnel
remain in many ways fused, and the practical distinction between the two can be very difficult
to discern.”® As a result, while the government is officially run by the State Council and its
ministries, in practice, there is no separation of powers as such, leaving the CCP and State
practically indistinguishable.*’

3.3. APPOINTMENTS

A key pillar of the CCP’s power is its control of personnel appointments across all political
institutions, the military, SOEs, and public institutions. The CCP will essentially appoint all
senior personnel in government and administrative bodies, centrally as well as regionally.
This is done through the so-called cadre system. The CCP Organisation Department is the
body in the Party bureaucracy responsible for the recruitment of Party members and their
training, as well as assignments and appointments. The importance of the appointment and
management of cadres was emphasized at the 18" Party Congress: ‘To uphold and build
socialism with Chinese characteristics, it is imperative to build a contingent of key officials
for governance who are firm in political conviction, competent and energetic and have fine
conduct. We should adhere to the principle of the Party supervising the performance of
officials.”®

The Organisation Department organises cadres according to rank. This party ranking
supersedes any ranking in the State system. For example, SOE leaders sometimes outrank the
Party and government leaders in the geographic jurisdictions in which they are based, making

% Lawrence, S. (2013). China's Political Institutions and Leaders in Charts. Congressional Research Service, p.
4.

% |p, E.C. (2011). The Supreme People's Court and Judicial Empowerment in China, p. 379, in Columbia
Journal of Asian Law.

> This is also confirmed by China’s official sources. See for example statement from March 2017 of Wang
Qishan, member of the Standing Committee of the Central Political Bureau of the CPC and Secretary of the
Central Commission for Discipline Inspection at the time: ‘In China's history and tradition, "government™ is
always understood as a broad concept, undertaking unlimited responsibility. The Party's organs, the NPC's
organs, the administrative organs, the CPPCC's organs as well as the courts and prosecutors' offices are seen
by the general public as all being the government. Under the leadership of the Party, there is no separation
between the Party and the Government, there is only a division of work between the Party and the Government:
on this matter, we must have a clear stand, be straightforward and be resolutely confident in the way, the theory,
the system and the culture of Socialism with Chinese characteristics.” Xinhua, I 111: #4754 —45F 1
JE WA $ m B EE 17 sE VA A R, http://news.xinhuanet.com/politics/20171h/2017-
03/05/c_1120572195.htm (accessed on 7 December 2017).

%8 Report of Hu Jintao to the 18th CPC National Congress,

http://www.china.org.cn/china/18th _cpc_congress/2012-11/16/content 27137540 12.htm (accessed on 10
October 2017).
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it impossible for the local government to issue binding orders to them,*® and it is not unusual
that SOE managers move between enterprises and government functions (see also Chapter
5.5.2 and 5.5.3). Investigations into the individual backgrounds of the members of the boards
of directors and the supervisory councils of major industrial enterprises have revealed that a
large majority of them are not only Party members, but also hold senior positions in the
government and CCP hierarchy or have done so prior to serving in the corporate sector.®

Leaders of the largest private firms are not part of the cadre system. However, this does not
mean that they are outside the Party system. In 2002, the Party formally welcomed private
business leaders. According to the CCP, around 25% of its members are professionals and
managers.®*

3.4. PARTY ORGANISATIONS IN ALL AREAS OF THE STATE AND THE ECONOMY

One of the ways in which the CCP keeps control is through the creation of Party organisations
(also referred to as Party cells, or Party committees) in virtually all areas of society.
According to the CCP's 2016 figures, such Party organisations exist in 67.9% of all private
enterprises (including foreign-invested enterprises), and in 91.3% of all SOEs.®* They can
potentially wield significant influence, and allow for the CCP to directly influence the
business decisions of individual companies. The legal framework backs up this influence.

Articles 30 and 32 of the CCP Constitution state that primary Party organisations are to be
formed in units which contain three full Party members:

A primary-level Party organisation shall be formed in any enterprise, [...], and
any other primary-level danwei [an organisation where people work] where there
are three or more full Party members.

Primary-level Party organisations shall, according to the requirements of their
work and Party member numbers, and with the approval of higher-level Party
organisations,

establish primary-level Party committees, general Party branch committees, or
Party branch committees. A primary-level Party committee is elected through a
general meeting or a meeting of delegates and a general Party branch committee
or a Party branch committee is elected through a general meeting, and in

% Lawrence, S.V., and Martin, M.F. (2013). Understanding China's Political System, Congressional Research
Service, p. 15.

% Taube, M. and Schmidkonz, C. (2015). Assessment of the normative and policy framework governing the
Chinese economy and its impact on international competition, Report preparedby THINK!DESK China
Research& Consulting for AEGIS EUROPE, p. 246. For more detailed examples, please see pp. 247-248.

¢ Xinhua. (2017). Backgrounder: Five things you need to know about CPC, 1 July 2017,
http://www.china.org.cn/china/Off_the Wire/2017-07/01/content_41135252.htm (accessed on 16 october 2017).
62 See China Daily. (2017). Infographic: CPC members in numbers, available at:
http://www.chinadaily.com.cn/china/2017-07/05/content_29994440.htm (accessed on 16 October 2017).
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nominating candidates for these committees, the opinions of both Party and non-
Party members shall be widely solicited. ®

Primary-level Party organisations play a key role for the Party in the basic units
of social organisation, they are the foundation for all the Party’s work and for its
capacity to take on challenges. Their main tasks are:

1) to communicate to the public and carry out the Party’s lines, principles and
policies, the resolutions of the Party Central Committee and other higher-level
Party organisations, and their own resolutions; to give full play to the exemplary
and vanguard role of Party members, to excel in their work, and to unite and
organize Party officials and non-party officials as well as Party members and
non-party members to fulfil the tasks of their danwei.

7) to ensure that Party officials and all other personnel strictly observe state laws
and regulations and the state’s financial and economic statutes and regulations
on personnel, and that they do not infringe on the interests of the state,
collectives, or the people.®*

3.4.1. PARTY ORGANISATIONS IN ENTERPRISES

The CCP Constitution contains specific provisions for SOEs. It empowers the Party
organisation with an extensive role in the operation of an SOE, including supporting the
meetings of shareholders, board of directors, board of supervisors and management.
According to Article 33, the Party organisation is further empowered to participate in final
decisions in an enterprise:

The leading Party members groups or Party committees of state-owned
enterprises shall play a leadership role, [...], ensure the implementation of Party
policies and principles, and discuss and decide on major issues of their enterprise
in accordance with regulations. Primary-level Party organisations in state-owned
or collective enterprises should focus their work on the operations of their
enterprise. Primary-level Party organisations shall guarantee and oversee the
implementation of the principles and policies of the Party and the state within
their own enterprise and shall support the board of shareholders, board of
directors, board of supervisors, and manager (or factory director) in exercising
their functions and powers in accordance with the law. They shall [ ...] participate
in making decisions on major issues in the enterprise. [...]

In the case of non-public entities, the CCP Constitution also has bestowed the Party
organisation with considerable influence. In particular, according the Article 33, the Party
organisation exercises leadership over labour unions.

83 See CCP Constitution, Article 30.
8 See Ihid., Article 32.
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Primary-level Party organisations in non-public sector entities shall implement the
Party’s principles and policies, guide and oversee their enterprises’ observance of
state laws and regulations, exercise leadership over trade unions, Communist Youth
League organisations, and other people’s group organisations, promote unity and
cohesion among workers and office staff, safeguard the legitimate rights and interests
of all parties, and promote the healthy development of their enterprises.

The creation of party organisations is reconfirmed in relevant legislation — approved by the
NPC — such as in Article 19 of the Company Law:

In a company, an organisation of the Communist Party of China shall be
established to carry out the activities of the party in accordance with the charter
of the Communist Party of China. The company shall provide the necessary
conditions for the activities of the party organisation.

While the requirement to create Party organisations has been a constant in legislation such as
the Company Law, it appears to not always have been followed or strictly enforced. However,
in the last year, the CCP has issued a number of statements and measures meant to not only
ensure the creation of Party organisations, but also to strengthen their role in the business
activities of both public and non-public entities.®

The increased presence of the Party has become particularly visible in the case of SOEs.
While the State Council has approved an action plan to reform SOEs,® more than 30 Hong
Kong-listed state-owned enterprises, representing more than USD 1 trillion, have adjusted
their articles of association to grant the Party a more visible role.®’

The specific example below is taken from China Railway Group, but in general, the changes
in the articles of association follow a similar model for all companies.®® A specific chapter is
introduced on the creation of a Party committee, which for China Railway Group contains the
following elements (Chapter 17, Articles 251-253):%°

Article 251

Pursuant to the Constitution of Communist Party of China, the Company shall
establish an organisation of the Communist Party of China (“Party”), which shall

% See e.g. Hornby L. (2017) Communist party assets control over China Inc. Financial Times.
https://www.ft.com/content/29ee1750-a42a-11e7-9e4f-7f5e6a7c98a2 (accessed on 14 December 2017).

% Action plan to reform central SOEs toward corporations, 26 July 2017,
http://english.gov.cn/policies/latest_releases/2017/05/03/content _281475644421269.htm (accessed on 12
October 2017).

% Hughes, J. (2017). China’s Communist party writes itself into Company Law, Financial Times, 14 August
2017, https://www.ft.com/content/a4b28218-80db-11e7-94e2-c5b903247afd (accessed on 10 October 2017)
%8 See Chapters 15 (aluminium) and 6 (financial system) for further examples.

®Articles of Association of China Railway Group Limited (Amended in June 2017),
http://www.hkexnews.hk/listedco/listconews/SEHK/2017/0628/L TN20170628958.pdf (Accessed on 12 October
2017).
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play the role as the core of leadership, and the political nucleus, and take charge
of the direction and overall situation and ensure the implementation of policies.
The Company shall establish a work institution of the Party with a sufficient
number of personnel responsible for the Party affairs and guarantee the working
funds of the Party organisation. (emphasis added)

In principle, the chairman of the board and the head of the Party committee is expected to be
the same person.”

The articles of association then further expand as to what role the Party organisation is
expected to play in relation to the CCP and its regulations, including the CCP Constitution.
This includes the monitoring of CCP and State policies, but also the practical implementation
of Party decisions in the company. There is also a direct referral to the role of the SASAC
Party committee:

To monitor the implementation of the principles and policies of the Party and of
the State within Company, and to implement material strategic decisions made by
the Central Committee of the Party and the State Council as well as important
work deployment assigned by the Party committee of the State-owned Assets
Supervision and Administration Commission and Party organisations of higher
levels.

The Party committee is furthermore tasked to play a decisive role in the selection and
evaluation of officials, together with the board of directors:

To persist in combining the principle of the Party supervising the performance of
officials with the legitimate selection by the board of directors of the managers
and the legitimate use of human resources by the managers. The Party Committee
shall consider and provide opinions on the candidates nominated by the board of
directors or the president, or recommend nominees to the board of directors or
the president; evaluate the proposed candidates in conjunction with the board of
directors, collectively consider and make suggestions.”

In addition, the Party committee is to be involved in key management decisions of the
company:

To consider and discuss the matters on the reform, development and stability of
the Company, major operation and management matters as well as key issues
involving the vital interests of employees, and make suggestions.”

" See for example Article 99 in the revised articles of association for China Aluminum International Engineering
Corporation Limited (Chalieco) (Chapter 15).

™ Articles of Association of China Railway Group Limited, Article 253 (1).

2 Ibid., Article 253 (2).

" Ibid., Article 253 (3).
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The Party committee is also explicitly tasked with taking ‘the full responsibility for the strict
s 74

discipline of the Party’.
Changes have also been made to the provisions concerning the board of directors, stating that
the Party committee has to be consulted before material issues are decided upon:

When the board of directors decides on material issues, it shall first listen to the
opinions of the Party Committee of the Company.”

In a speech made in October 2016, President Xi Jinping stressed the role of the party in SOEs,

underlining that party leadership and building the role of the party are 'the root and soul’ for

SOEs and that the ‘major political principle’ of CCP's leadership in SOEs must be insisted
76

on.

In July 2017, the CCP issued a revised regulation on inspection,’” further strengthening the
rule of the Party. The regulation envisages that ‘political inspection should be deepened, and
inspections should mainly focus on upholding the Party leadership, improving Party building,
and advancing comprehensive and strict rule of the Party’. The amended regulation stipulates
that ‘Party committees at central, provincial level or at the level of the autonomous regions
and direct-controlled municipalities shall implement an inspection system, set up a structure
dedicated to inspections and proceed, during their mandate, to comprehensive inspections of
the Party's organisations in any locality, department, public institution or enterprise under
their jurisdiction.” "® (emphasis added) In other words, the control extends to the Party
organisations in enterprises and hence it covers also the organisations' supervision of
enterprises.

The Action Plan for Corporate Reform of Central Enterprises’ issued by the State Council on
the 18™ of July 2017 reaffirms the role of the Party in the restructuring process of the
enterprises:

™ Ibid., Article 253(4).

" Ibid., Article 155.

" Xinhua. (2016). Xi stresses CPC leadership of state-owned enterprises, 11.10.2016:

http://news.xinhuanet.com/ english/2016-10/11/c_ 135746608.htm (accessed on 23 August 2017).

" CCP's amending decision on ‘the conditions applicable to the CCP inspection work’ 01% July 2017, 13 r e

KB (rp EFL =50 8 TAER 1) 1kaE (201747 H 11D
http://www.ccdi.gov.cn/xwtt/201707/t20170714 102917.html (accessed on 23 August 2017).

" CPC issues revised regulation on inspection to strengthen Party supervision, Xinhua, 14.07.2017,

http://news.xinhuanet.com/english/2017-07/14/c_136444780.htm (accessed on 23 August 2017).

" State Council General Office's Notice regarding the publication of the Action Plan for a Corporate Reform of

Central Enterprises , 2017/69 [F 5% [t 75 23 [T 56T~ B[ & A Al 2 w) i sl A St 77 S id %, [ 75k
(2017) 69 5, http://www.gov.cn/zhengce/content/2017-07/26/content_5213271.htm (accessed on 23 August

2017) http://english.gov.cn/policies/latest _releases/2017/07/26/content 281475754202054.htm (accessed 16

October 2017).
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4. Overall coordination and progress

(1) Party leadership shall be strengthened. The Party committee (group) of a
central enterprise shall earnestly strengthen the organisation and leadership of
the restructuring work, [...]. It is imperative to give full play to the core
leadership and political role of the Party organisation of a central enterprise to
ensure that Party leadership and Party building are fully embodied and effectively
strengthened during enterprise restructuring; [...] and promptly report the major
issues encountered during restructuring to the CPC Central Committee and the
State Council.

2 [...] A restructured enterprise shall also adhere to two unwavering
principles that the Party shall always have leadership over SOEs and that the
direction of SOE reforms is to establish the modern enterprise system, unify the
efforts to strengthen Party leadership with those to improve corporate
governance, [...]

For further examples of the increasing role of party organisations in individual companies, see
Chapter 6.7 for the banking sector and Chapter 15 for the aluminium industry.

In 2017, foreign-invested companies have also encountered increased pressure to create Party
committees. There are reports that some companies are under ‘political pressure’ to revise the
terms of their joint ventures with state-owned partners to allow the party final say over
business operations and investment decisions.®

The Party has also been making inroads in relation to private companies. On 8 September
2017, The CCP and the State Council released the Opinions on Creating a Healthy
Environment for the Development of Entrepreneurs, Promoting Entrepreneurship and
Allowing Full Play to the Role Played by Entrepreneurs. According to the Opinions, the
quality, efficiency and pragmaticality of entrepreneur services should be improved to step up
entrepreneur cultivation and strengthen the party's leadership on entrepreneurs, and invites
entrepreneurs to engage with the Party committees, put patriotism first and follow the Party
discipline.®

3.4.2. PARTY ORGANISATIONS IN GOVERNMENTAL AND NON-PuBLIC ENTITIES

The CCP Constitution further allows for the formation of leading Party Member's groups in
governmental and non-public organisations. According to Articles 48-50 of the CCP

8 Martina, M. (2017). In China, the Party’s push for influence inside foreign firms stirs fears, Reuters, 24
August 2017, https://www.reuters.com/article/us-china-congress-companies/exclusive-in-china-the-partys-push-
for-influence-inside-foreign-firms-stirs-fears-idUSKCN1B40JU (accessed on 10 October 2017).

8 Opinions on Creating a Healthy Environment for the Development of Entrepreneurs, Promoting
Entrepreneurship and Allowing Full Play to the Role Played by Entrepreneurs,
http://www.gov.cn/zhengce/2017-09/25/content_5227473.htm (accessed on 12 October 2017).
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Constitution, these groups are granted the de facto — or core — leadership of such
organisations:

A leading Party members group may be formed in the leading body of central or
local state organs, people’s organisations, economic or cultural institutions, or
other non-Party organisations. Such a group shall play the role of the leadership
core. Its main tasks are: to ensure that the Party’s lines, principles, and policies
are implemented; to strengthen leadership over Party building within its danwei
and fulfil its responsibility for exercising strict Party self-governance in every
respect; to discuss and make decisions on matters of major significance within its
danwei, to manage officials to proper effect; to discuss and decide on important
issues including adjusting the setup of primary-level Party organisations,
admitting new Party members, and disciplining Party members; to encourage
non-Party officials and the people in fulfilling the tasks entrusted to them by the
Party and the state; and to exercise leadership over the work of the Party
organisations of the danwei and those directly under it.2>

The composition of a leading Party members group is decided on by the Party
organisation that approves its establishment. A leading Party members group
shall appoint a secretary and, when necessary, deputy secretaries. A leading
Party members group must accept the leadership of the Party organisation that
approves its establishment.®®

Party committees may be set up in state departments which exercise centralized
leadership over the danwei beneath them. The Central Committee of the Party
shall stipulate the specific procedures for their establishment and define their
functions, powers, and tasks.®*

Party organs are embedded within the ministries and government bodies, and play a decisive
role in the internal decision making processes. For instance, the Party group, which contains
the senior leaders of the ministry, will meet once a week. They are the core decision-makers
of the ministry. With very few exceptions, leading government representatives tend to be
Party members.®

8 See CCP Constitution, Article 48.

% 1bid., Article 49.

% Ibid., Article 50.

8 Lawrence, S. and Martin, M. (2013). Understanding China's Political System. Congressional Research Service,
p. 28.
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Furthermore, civil servants are obliged to adhere to carry out the policy of the Party,
according to Article 4 of the Law of the People's Republic of China on Public Servants®,
which states:

In application of the public servant system, Marxism-Leninism, Mao Zedong
Thought, Deng Xiaoping Theory and the important thought of “Three
Represents” shall be upheld as the guidance, the basic line for the primary stage
of socialism shall be implemented, the cadre line and policy of the Communist
Party of China shall be carried out, and the principle that cadres are under the
administration of the Party shall be adhered to.

The Party’s presence in both governmental as well as non-public units has been strengthened
in recent years. In 2013, the 3" Plenum Decision provided for a crucial role for the CCP: ‘To
completely deepen reform, we must strengthen and improve the party's leadership, fully give
rein to the overall picture in which the party assumes all responsibility, coordinate its leading
core function in all areas, [...] raise the party's leadership levels and governance capacity so
as to ensure that success is achieved in reform’. It also refers to the well-established informal
system of leading small groups: ‘The central authorities establish a Leading Small Group for
the Comprehensive Deepening of Reform, to be responsible for the general design,
comprehensive coordination, overall pushing forward and stimulating implementation of
reform.”®” In May 2015, the Political Bureau of the CCP passed a regulation in order to
strengthen the system of Leading Party members' groups in state organs, organisations and
non-Party units in guaranteeing the implementation of the line and policies of the Party.%®

3.4.3. INDUSTRY ASSOCIATIONS

Industry associations, many of which are the remnants of abolished ministries,® have
traditionally played a large and influential role in the Chinese market, in particular in
traditional sectors such as coal or textiles. They serve as a bridge and a link between
government and enterprises, as has been confirmed in many sectoral plans. In addition,
respective industry associations have been given the tasks of reflecting enterprises’ concerns,
guiding enterprises’ behaviour, identifying potential issues impacting implementation of
plans, and formulating corresponding policy suggestions (see also Chapter 4.3.3).

8 |_aw of the People's Republic of China on Public Servants (adopted by the NPC on 27 April 2005),
http://www.npc.gov.cn/englishnpe/Law/2007-12/13/content 1384101.htm (accessed 24 November 2017).
8 Communiqué of the Third Plenary Session of the 18th Central Committee of the CCP,
http://www.china.org.cn/china/third_plenary session/2014-01/15/content_31203056.htm (accessed on 10
October 2017).

8 people's Daily. (2015). New CCP regulation stresses role of leading Party members' groups,
http://en.people.cn/n/2015/0530/c90785-8899822.html (accessed on 23 August 2017).

8 Such as the Ministry of Light Industry, Ministry of Textile Industry, etc.
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In December 2016, the NDRC and the Ministry of Civil Affairs issued a circular with the
stated purpose of making industry associations more independent from the government.®
However, this does not mean that they are to be independent from Party influence. That same
month, NDRC - together with other 9 ministries — issued the Measures for Comprehensive
Supervision on Industry Associations and Chambers of Commerce.*! These measures called
for ‘strengthening the Party's leadership, establishing and improving the party organisations
in industry associations and chambers of commerce, and giving full play to the political core
role of such Party organisations’.*? They also require that ‘Party building requirements shall

be written in the articles of association’.%®

3.4.4. JUDICIAL REVIEW

There is ambiguity with regard to the Chinese judicial system. On the one hand, Article 126
of the Constitution provides that ‘the people’s courts exercise judicial power independently in
accordance with the provisions of the law, and are not subject to interference from any
administrative organ, public organisation or individual’. This is further reaffirmed by Article
8 of the People's Republic of China Judges Law (‘Judges Law’) which imposes %o
interference from administrative organs, public organisations or individuals’. On the other
hand, however, Article 7 of the Judges Law envisages that the obligation of the judges is
among others ‘to safeguard the State interests and public interests’, Article 9 lists fine
political and professional quality’ (emphasis added) as the necessary qualification of a judge
and Article 30 sets out rewards for judges ‘having performed outstanding deeds in
safeguarding the interests of the State’.

According to Article 11 of the Judges Law, presidents of courts are appointed by the NPC or
the local People's Congress at various levels, and other judicial appointments are approved by
the standing committees of the People's Congresses at the corresponding levels.”* However, in
practice the leadership of courts must at all levels be nominated by the respective CCP
committees. When it comes to litigation, politically or economically sensitive cases may be
decided behind the scenes by a judicial committee, in consultation with the Party and
administrative offices.®

%0 China’s industry associations to become more independent, 29 December 2016,
http://english.gov.cn/state_council/ministries/2016/12/29/content 281475527923580.htm (Accessed on 12
October 2017)

%1 Measures for Comprehensive Supervision on Industry Associations and Chambers of Commerce, National
Development and Reform Commission, Ministry of Civil Affairs et. al., 19 December 2016, available at:
http://www.gov.cn/xinwen/2016-12/29/content_5154008.htm (accessed on 16 October 2017).

% Ibid. Part 1.

% Ibid. Article 29.

% Although the majority of People's Congress are members of CCP, a small portion are not. In particular, Article
29 of the Electoral Law of the NPC and Local People's Congress provides that ‘Each party or people's
organization may jointly or individually recommend deputy candidates.’

% Liebman, B.L. (2015). Legal Reform: China’s Law-Stability Paradox, Daedalus 143, p.104.
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The CCP furthermore controls the judiciary through Commissions of political and legal
affairs at all levels of the CCP hierarchy.®® Commissions for political and legal affairs at
various levels of the Party play a key role in the Chinese system of justice. They exercise
political oversight over the police, the courts, and the offices of the public prosecutors. These
commissions instruct courts on certain judicial policies, but may also issue instructions on the
judicial outcomes of specific cases.?” They are regarded as staff organs of the Party
committees.*®

The rule of law is increasingly mentioned in Chinese public discourse, and was the focus of
the 4™ Plenum of the 18" CCP Central Committee in 2014. However, in Chinese legal
tradition, the concept of rule of law differs from that of Western legal systems in that law has
been regarded as an instrument to guide and control. The Chinese characters for ‘rule of law’
are often translated as ‘rule by law’>.* The 4™ Plenum official communiqué affirmed the core
role of the CCP and even went as far as to state that the leadership of the CCP and the
socialist rule of law are identical:'*

Implementing Party leadership in the entire process and all aspects of ruling the
country according to the law is a fundamental experience of our country’s
Socialist rule of law construction. Our country’s Constitution has established the
leading position of the Chinese Communist Party. Persisting in the leadership of
the party is a fundamental requirement for Socialist rule of law, [...]. The
leadership of the Party and Socialist rule of law are identical, Socialist rule of
law must persist in the leadership of the Party, the leadership of the Party must
rely on Socialist rule of law.

Thus, while the 4™ Plenum of the 18" CCP Central Committee in 2014 set the stage for
judicial reforms, the reforms undertaken since 2013 do not mean that the CCP has in any way
relinquished control of the constituent personnel of the judicial apparatus or its political
oversight of the judiciary.

% Heilmann, S. Shih, L., Rudolf, M. (2017), in Heilmann, S. (Ed.) (2017). China’s Political System. Lanham,
Maryland: Rowman & Littlefield, p. 138.

" Li, L. (2016). The Chinese Communist Party and People's Courts: Judicial Dependence in China, American
Journal of Comparative Law, p. 59.

% Heilmann, S., Shih, L., Rudolf, M. (2017). in Heilmann, S. (Ed.) (2017). China’s Political System. Lanham,
Maryland: Rowman & Littlefield, p. 138.

% Chen, G. (2017). Le Droit, C’est Moi: Xi Jinping’s New Rule-By-Law Approach, in Oxford Human Rights
Hub, p. 1.

190 communique of the 4th Plenary Session of the 18th Central Committee of CPC,
http://www.china.org.cn/china/fourth_plenary session/2014-12/02/content 34208801.htm (accessed on 13
October 2017)
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The links between the Party and the judiciary are also present through Party membership of
the lawyers. In 2014 out of 270 000 licensed lawyers in China some 74 000 were Party
members. %!

The direct statement of the President of the Supreme People's Court (‘SPC”), Xiao Yang, in
2008 confirmed the role of the party in the legal system: ‘The power of the courts to
adjudicate independently doesn’t mean at all independence from the Party. It is the opposite,
the embodiment of a high degree of responsibility vis-a-vis Party undertakings.’**

This remains true today. A 2015 statement by Zhou Qiang, the President of the Supreme
People's Court, displayed on the official website of the Supreme People's Court requires that:

All Courts shall use the spirit of Xi Jinping's series of major speeches to arm their
minds, guide their practice, foster their work, shall keep strengthening
teambuilding, shall foster the creation of teams that are loyal to the Party, loyal to
the State, loyal to the People, loyal to the Law, shall earnestly fulfil the historical
mission of People's Courts to build a moderately prosperous society, to deepen
reform everywhere, to ensure the country is ruled in accordance with the law,
ensure the strictly the Party's rule everywhere.'®

The article goes further instructing that:

All courts shall: deepen and foster the ideological and political construction;
consider the study and implementation of the spirit of General Secretary Xi
Jinping's major speeches as a major task; deepen the understanding of the
speeches' core messages and spiritual essence; deepen the understanding of the
many references to concepts of dialectical materialism and historical materialism
included in the speeches; make sure that they duly reach brains and hearts, that
they are used in faithfulness to the letter and that they are known and
implemented; (...); consider the respect of discipline and rules as having a still
more prominent position; strictly abide by the Party's discipline, organisation’s
discipline, political rules; resolutely preserve the Party's central authority.'*

In 2017, Zhou Qiang, still President of the Supreme People's Court, stated that ‘China’s courts
must firmly resist the Western idea of judicial independence and other ideologies that
threaten the leadership of the ruling Communist Party ". Furthermore, ‘courts in China are not
independent and ultimately answer to the party leadership” and ‘People’s Courts at all levels

101 Xinhua. (2015). Licensed lawyers surpass 271,000 in China, 08.04.2015,
http://www.chinadaily.com.cn/china/2015-04/08/content_20032008.htm (accessed on 23 August 2017).
192 Quoted by Fairbairn, W. (2016). An examination of judicial independence in China, Journal of Financial
Crime, Vol. 23 Issue: 4, pp. 819-832, https://doi.org/10.1108/JFC-12-2015-0068 (accessed on 23 August 2017).
193 Zhou Qiang: Fostering Courts that are loyal to the Party, loyal to the State, local to the People and loyal to the
Law, il $538E 8 T 50 8 T B 58T N RUEETER ERE A, 05.02.2015
?Ot}p://www.court.qov.cn/zixun—xianqqinq—13285.html (accessed on 16 October 2017).

Ibid.
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must disregard erroneous Western notions, including constitutional democracy and
separation of powers’.*® The Court's official publicity department reaffirmed those views by
stating that creating a legal system independent of the party ‘clearly violates the constitution’,
which says administrative, trial and prosecution authorities are all subservient to the National
People's Congress, China's Parliament.'%®

3.5. THE CCP IN PoLICcY AND PLANNING

Any significant policy initiative will have been kicked off or at least been approved by the
CCP. As explained in more detail in Chapter 4 (the system of plans), the CCP exercises
significant power over the country's comprehensive and in depth economic planning system.
This is for instance confirmed in the 13™ FYP. The CCP plays a leading role in the
preparation of the FYPs and is empowered to issue the full proposals for the FYPs,'*" even
though they are formally approved by the NPC.

In its introductory paragraph, the 13" FYP explicitly refers to recommendations from the CCP
as the basis for the plan:

Formulated on the basis of the Recommendations of the Central Committee of the
Communist Party of China (CPC) for the 13th Five-Year Plan for Economic and
Social Development of the People’s Republic of China (2016-2020), the 13th
Five-Year Plan sets forth China’s strategic intentions and defines its major
objectives, tasks, and measures for economic and social development. This plan is
to serve as a guide to action for market entities, an important basis for
government in performing its duties, and a common vision to be shared among the
people of China.

In Chapter 2 of the 13" FYP, the leading role of the CCP is expressly reaffirmed in the
following paragraph entitled Uphold leadership by the CCP:

The Party’s leadership is the greatest strength of socialism with Chinese
characteristics, and provides the fundamental political guarantee for sustained,
healthy economic and social development. We need to implement the requirements
related to comprehensively strengthening Party self-governance, continuously
strengthen the Party’s creativity, cohesiveness, and dynamism, and continuously
improve its capacity for and performance in governance so as to ensure the best

195 Reuters. (2017). China's top judge warns courts on judicial independence, 16.01.2017,
http://www.reuters.com/article/us-china-policy-law-idUSKBN15000F (accessed on 23 August 2017).

19 1hid. Furthermore, according to Art 128 of the Constitution: The Supreme People’s Court is responsible to the
National People’s Congress and its Standing Committee. Local people’s courts at various levels are responsible
to the organs of state power which created them.

197 Xinhua. (2015). China unveils proposals for formulating 13th five-year plan,
http://news.xinhuanet.com/english/2015-11/03/c_134780050.htm (accessed on 24 November 2017).
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course of navigation for our country’s development as it presses ahead through
the waves.

Under Part XX of the 13" FYP, the CCP is also envisaged to take a leading role in the
implementation of the 13" FYP:

In order to guarantee effective implementation of the 13th Five-Year Plan, we
will, under the leadership of the CCP, ensure that governments at all levels better
perform their duties and to the greatest possible extent stimulate the vitality and
creativity of different types of participants, so that the entire Party and the people
of China work together in finishing the building of a moderately prosperous
society in all respects.

The leading role of the CCP is furthermore clearly indicated in more specific FYPs, such as
the Foreign Trade Development 13" FYP, in which it is stated under Section 5, Strengthen the
organisational leadership and work security mechanism:

Strengthen the CCP's leadership over foreign trade work. Highlight the core
leading role of Party committees at all levels of the commerce system /...J
Implement the main responsibility of strict Party governance, improve long-term
mechanisms to improve the probity and strengthen its power restraint and
supervision. Strengthen the overall function of grassroots CCP organisations in
the field of foreign trade, exert the fighting force vanguard function and CCP
exemplary role to better promote the development of foreign trade.

An important vehicle of planning and policy leadership by the CCP is the Leading Small
Groups, provided for under Chapter IX of the CCP Constitution. They are becoming
increasingly important in the Chinese system. In effect, decision-making powers with respect
to institutional restructuring of the State and the economy are now concentrated in Central
Leading Small Groups. While these groups have existed since the 1950s, they are currently
taking an unprecedented role in that they help define problems, set priorities, and determine
the proper sequencing of policies across a wide range of areas. They are also set up under the
CCP Constitution rather than state laws. For example, the Leading Small Group for
Comprehensively Deepening Reforms, established in the context of the 3 Plenum Decision
(see Chapter 5.3) and responsible for developing policy guidelines for reforming the
economic, political, cultural, social, ethical and party-building systems in order to address
long-term reform issues, as well as to guide reform-related bodies of the CCP at central and
local level, and supervise the implementation of reform plans, is led by Xi Jinping himself. %

198 For further information on linkages between state and Party leaders, as well as Small Leading Groups, see
Batke. J and Stepan, M. (2017). Party, State and Individual Leaders. The Who's Who of China’s Leading Small
Groups. Mercator Institute for China Studies. Available at: https://www.merics.org/en/merics-analysis/china-
mapping/the-whos-who-of-chinas-leading-small-groups/ (accessed on 17 August 2017).
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3.6. CHAPTER SUMMARY

The CCP is the only governing party in China, with its leadership role assigned by China's
Constitution. This leadership role covers all aspects of the State (government, armed forces
etc.) but also — and this is important for the purposes of this report - the economy and the
judicial system. Countless laws, official documents, and statements confirm this. In order to
exercise this leadership, the CCP has a comprehensive toolbox at its disposal, which includes:

- a high overlap between senior government positions and party membership;

- a tight control over nominations of senior positions in all emanations of the State
including top managers of SOEs (who in some cases also have ministerial rank) and the
judiciary;

- the wide-spread existence of party organisations within individual companies and
businesses. The CCP's central inspection system has recently been strengthened and
explicitly also covers enterprises, including both SOEs and private companies.
Recently, the CCP has been tightening its control over economic operators by insisting
on the party organisations playing increasingly important roles in the decision making
within companies. It has also been widely reported that the role of the CCP — enshrined
in law already — is now also to be formalized in the articles of associations of selected
companies;

- so-called leading Party Members' groups whose work also covers industrial matters;

- the deep involvement of the CCP in the planning process of the economy and industry
as well as in the implementation of such plans which, as described in Chapter 3, is
unique to China given its comprehensiveness and the level of detail.

In short, the CCP sets the economic agenda and controls all aspects of its implementation.
This competence of the CCP goes far beyond a macroeconomic control. Indeed, it extends to
the level of business decisions of individual enterprises, both SOEs and — at times — privately
owned companies. This in turn means that business decisions are very much influenced by the
various public policy objectives pursued by the State and the CCP.
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4, THE SYSTEM OF PLANS

A1 INEFOUUCTION. ...ttt bbbttt ettt sttt 40
4.2, SYSEEM OF PIANS......cciiiie ittt e re e enne s 41
4.2.1.  Structure of the Chinese planning SYSteM .........cccoviiveieiii e 41
4.2.2.  Substance of the PlanS ... 49
4.2.3.  Made in ChiNa 2025 .........coceiiiiieeier e 50
4.2.4.  Beltand ROA INIIALIVE. ..o 52
4.2.5.  Supply Side and Structural REFOIMS ........ccooiiiiiiiiiice e 54
A.2.6.  INTEIMEL F oo 56
4.2.7.  Central L13th FYP ..o 56
4.2.8.  Sectoral plans at national 1eVel...........cccoeiiiiiiiiiiii e 58
4.2.9.  Provincial general plans ... 59
4.2.10. Provincial SeCtoral Plans...........cooviiiiiiiiii e 66
4.2.11. Industrial Restructuring — DeciSion N0 40..........ccccviiieieieieiese e 70
4.2.12. Substance of plans — CONCIUSIONS .........ccoiiiiiiiiiiiceee e, 72
4.3.  Implementation Of Plans ..o 73
4.3.1.  Binding Nature of PIANS .........cccoiiiiiii e 73
4.3.2. Monitoring/evaluation of five year plans’ implementation.............c.c.ccecvrvennnn 77
4.3.3.  Motivation to implement five year plans ..........c.ccoovviiiiiiieiineen 78
4.3.4. Practical examples of FYP implementation ............ccccooeveieniniiinininiceeee, 79
4.4, Chapter SUMMAIY ......cciiiiieiiiet ettt sttt bt 83

4.1. INTRODUCTION

When China introduced its first FYP, it set out on a course of social and economic
development strategies to drive growth every five years. China's 1* FYP which covered the
period from 1953 — 1957 started the practice of planning and implementing successive FYPs,
the latest adopted in March 2016. The first plan was largely modelled on the system of
economic planning which was followed by the Soviet Union since 1928. The central
objectives of the 1% Chinese FYP were the nationalisation and rapid development of the
industrial sector (in particular iron and steel, electric power, coal, heavy engineering, building
materials, and basic chemicals) as well as the collectivisation of agriculture.

Some sixty years later and with the 13" FYP in place, many aspects of the planning system in
China have evolved and changed. While the earlier FYPs were characterised by prescribing
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very specific targets to achieve the given set of objectives, this has been largely replaced by
guideline-like goals'® in the recent plans,*'° starting with the 11" FYp.*

Even since the release of the 11™ FYP, the substance of the plans has seen significant
developments. The structure of the plans grows in complexity and emphasis may shift to
values which previously were not part of the planning or which were less in the focus of the
Chinese authorities. This can be illustrated by comparing the respective sections dedicated to
environment and resources in the 12" and 13" FYP*? or by the inclusion of a number of new
targets related to science and technology in the 13" FYP.!3

However, such gradual developments do not alter the nature of the plans. Being more than
just strategic visions, they determine the direction of the Chinese economy, set out priorities
and prescribe the goals which the central and local governments must focus on and strive to
implement. This is understood both by authorities at the corresponding levels of government
as well as by enterprises. Therefore, the plans maintain their distinctive impact on the
economy.

4.2. SYSTEM OF PLANS
4.2.1. STRUCTURE OF THE CHINESE PLANNING SYSTEM

The Chinese system of plans forms a matrix encompassing virtually all economic activity in
the country, as well as other areas, such as social welfare or environmental protection. In 2005
in the State's Council Several Opinions on strengthening Drafting Work for the National
Economic and Social Development Plan, the Chinese government provided a 'three-by-three’
system according to which the plans are organised. Vertically they are divided into national,
provincial and municipal/county plans and then by function into comprehensive, macro-
regional and specialized plans.'** At the top of the entire system sits the central national plan
(currently the 13™ FYP for National and Social Development), as well as some overarching
strategies, such as the China Manufacturing 2025 plan (‘Made in China 2025’, see section
4.2.3), the Belt and Road Initiative (‘BRI’, also referred to as ‘One Belt One Road’ or
‘OBOR’), (see section 4.2.4), the so called Supply-Side Structural Reforms (‘SSSR’, see
section 4.2.5) and other medium and long-term strategic plans. With reference to the central
FYP and the overarching strategies, hundreds'™ of additional plans are issued at various
levels of government and at various points in time, forming eventually a matrix-like structure

1% Which distinguish between “predictive’ and ‘mandatory’ targets.

10 At Jeast on the higher levels of state planning (see below in sections 4.2.7 and 4.2.8).

111 5ee Melton, O. (2015). China's Five-Year Planning System: Implications for the Reform Agenda, Testimony
for the U.S.-China Economic and Security Review Commission, p. 5.

112 gee Chapter 42-48 of the 13" FYP and chapters 21-26 of the 12" FYP.

113 See Chapter 3: Main objectives of the 13th FYP.

114 See Section 1.1 'Several Opinions on strengthening Drafting Work for the National Economic and Social
Development Plan — Issued by State Council 22 October 2005.

15 See Kennedy, S. (2016). Impressions of the 13" FYP Proposal. in: State and Market in Contemporary
China, CSIS, p. 51.
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in which the subsequent / lower level plans further detail the pre-existing / higher level ones,
are aligned with them™*® and implement them (see sections 4.3.1 and 4.3.2).

On the horizontal plane, the central FYP and the broader strategies are referenced in sectoral
plans prepared by individual line ministries and other central authorities. Table 1 below gives
an overview of the system of plans, including a listing of a number of sectoral plans which
have been adopted following the adoption of the 13" FYP. While this list is only illustrative
(as mentioned above, planning covers virtually every economic activity with plans in place in
the areas such as tourism, food, health and wellness etc.) and in any event limited to the top
layer within the structure of plans, it demonstrates the extent of the Chinese planning system.
Note also that this list is not exhaustive even as far as sectoral plans are concerned.

Table 1: Illustrative list of China’s Planning System™’
Overarching Strategies

Made in China 2025

BRI

SSSR

Internet +

FYPs

National FYP

13™ FYP for National and Social Development

Sectoral Plans

Industry (sectors)

Information Industry Development Guide

Advanced Manufacturing Technology Innovation Plan
Light Industry Development Plan

Software and Information Technology Services Development Plan
Information and Telecommunications Industry Development Plan
Steel Adjustment and Upgrading Plan

Textile Industry Development Plan

Construction Industry Plan

Building Material Industry Development Plan
Petrochemical and Chemical Industry Development Plan
Pharmaceutical Industry Development Guide

Civil Explosive Products Industry Development Plan

118 One of the mechanisms to ensure consistency in the planning process is reviewing of lower administrative
levels' draft plans of by higher level government bodies before adoption. See Taube, M. and Schmidkonz, C.,
(2015). Assessment of the normative and policy framework governing the Chinese economy and its impact on
international competition. Think!Desk,, p. 42.

117 The full text of the plans is available on the websites of the respective authorities which have issued the plans,
typically the State Council, the NDRC, the relevant line ministries (such as MIIT, MoF, MoA) or other agencies
(e.g. NEA).
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National Mineral Resources Plan

Non-Ferrous Metal Industry Development Plan

Shipping Industry Structure Adjustment and Transformation and Upgrade
Action Plan

Chemical Fibre Industry Development Guide

Made in China 2025 Agricultural Machinery

Guide for the development of the new materials industry

Industry (issues)

Foreign Trade Development 13" 5 year plan

Smart Manufacturing Development Plan

National Strategic and Newly Emerging Industries Development Plan

Industry Green Development Plan

Big Data Industry Development Plan

State Radio Management Plan

Rare Earth Industry Development Plan

Robotics Industry Development Plan

Industrial Technology Innovation Plan

Information and Industry Integration Plan

Promoting the Development of Small and Medium-Sized Enterprises (SMES)
Plan

Five-Year Action Plan to Promote the Internationalization of Small and
Medium-Sized Enterprises

New Materials Industry Development Guide

National Standard System Building Development Plan

Smart Health Elderly Caring Industrial Development Action Plan

Agricultural Machinery Equipment Development Action Plan

Energy

Shale Gas Development Plan

Natural Gas Development Plan

Oil Development Plan

Plan on Petroleum and Gas

Renewable Energy Development Plan

Solar Energy Development Plan

Electric Power Development Plan

Wind Power Development Plan

Energy Development Plan

Energy Technology Innovation Plan

Nuclear Industry Plan

Coal Industry Development Plan

Geothermal Energy Exploration and Usage Plan

Energy Conservation and Environmental Protection Industry Development Plan

Biomass Energy Development Plan
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Rural Biogas Development Plan

Science and Technology

National Science and Technology Innovation Plan

National Basic Research Plan

National Informatisation Plan

Surveying and Geographical Information Cause Plan

Protection and Use of Intellectual Property Plan

Transportation

Transportation Science and Technology Development Plan

Transportation Informatisation Development Plan

The system is not strictly segmented along a fixed classification of industries/sectors.'®
Rather, the plans for specific sectors (e.g. steel, textile of chemical) are complemented by
plans which reflect the broader priorities of the leadership in a given planning period. Such
priorities (e.g. ‘smart manufacturing’, ‘green development’, ‘cyber economy’ or ‘opening-up’
which in the language of the plans refers to internationalisation)'*® are in turn interlinked with
additional objectives proclaimed by the government.

The emphasis on strategic emerging industries is one of these additional objectives. It is
present in Chinese policy making since at least 2010 and has evolved gradually as the
government keeps issuing new iterations of the Strategic Emerging Industries Key Product
and Services Catalogue.®® Currently it covers eight sectors - next generation information
technology, high-end equipment manufacturing, new materials, biotechnology, new-energy
vehicles, new energy, energy efficient and environmental technologies, as well as digital
innovation - and a ninth category covering related services. Those priorities and objectives are
respected when the central government guidance is translated into policies at lower levels of
administration (e.g. see under section 4.2.9: specific projects developed in Hebei province for
Strategic Emerging Industries).

This applies also to strategic objectives of the central government stemming from the
overarching initiatives which exceed the usual system of plans. The entire system of planning
(which in itself does not form a fixed structure but rather a constantly developing area of
policy making, subject to permanent reviews and adjustments) must be therefore understood
as embedded in the wider context of the Chinese policy — and decision-making which in turn
feeds back into the planning process. Sub-plans, at the sectoral or provincial level are drawn

118 Taube, M. and Schmidkonz, C. (2015). Assessment of the normative and policy framework governing the
Chinese economy and its impact on international competition. Think!Desk,, p. 35-36.

119 See e.g. Parts V, VI, 1X and X of the 13th FYP.

120 Fyll Catalogue: http://www.ndrc.gov.cn/gzdt/201702/W020170204632980447904.pdf (accessed on 11
August 2017) The current revised edition was published in February 2017 by NDRC together with the Ministries
of Science and Technology, Industry and Information Technology, and Finance. The eight/nine strategic
emerging industries are further divided into 174 subcategories and 4 000 more detailed products and services.
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up in reference to the national plan to ensure consistency and elaborated in accordance with

the objectives of the national plan.**

The provincial Plans for Social and Economic Development and plans issued by lower level
governmental authorities can be found on the vertical axis of the planning matrix. Table 2
below contains a list of provincial plans adopted under the 13™ FYP, as well as some

examples of municipal plans.

Table 2: Plans for provinces and provincial-level municipalities and autonomous regions

adopted in connection with the 13" FYP!?

Provincial 13th FYPs

Anhui Economic and Social Development

Beijing Economic and Social Development

Chongging Economic and Social Development

Fujian Economic and Social Development

Gansu Economic and Social Development

Guangdong Economic and Social Development

Guangxi Zhuang Autonomous Region Economic and Social Development

Guizhou Economic and Social Development

Hainan Economic and Social Development

Hebei Economic and Social Development

Heilongjiang Economic and Social Development

Henan Economic and Social Development

Hubei Economic and Social Development

Hunan Economic and Social Development

Inner Mongolia Autonomous Region Economic and Social Development

Jiangsu Economic and Social Development

Jiangxi Economic and Social Development

Jilin Economic and Social Development

Liaoning Economic and Social Development

Ningxia Hui Autonomous Region Economic and Social Development

Qinghai Economic and Social Development

Shaanxi Economic and Social Development

Shandong Economic and Social Development

Shanghai Economic and Social Development

Shanxi Economic and Social Development

Sichuan Economic and Social Development

Tianjin Economic and Social Development

12 Kennedy, S. and Johnson, K. (2016). Perfecting China, Inc. The 13th Five-Year Plan. Washington, DC: CSIS,

p. 13-14.

122 The full text of the plans is available on the websites of the respective authorities which have issued the plans,

typically the provincial governments.
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Tibet Autonomous Region Economic and Social Development
Xinjiang Autonomous Region Economic and Social Development
Yunnan Economic and Social Development

Zhejiang Economic and Social Development

Each such provincial-level plan is further detailed by respective sectoral plans issued by
individual provinces. To give an example, Table 3 below contains a non-exhaustive list of
sectoral plans of Hebei Province and the Guangdong Province.

Table 3: Selected sectoral plans of the Hebei and Guangdong provinces adopted in
connection with the 13" FYp*®

Hebei Province — selected 13th FYPs

Petrochemical industry development plan

Strategic emerging industry development plan

Coal industry development plan

Natural gas development plan

Rail transit development plan

Equipment manufacturing industry plan

Modern agriculture development plan

Renewable energy development plan

Energy saving plan

Industrial transformation and upgrading plan

Utilizing foreign and overseas investment plan

Development plan of private economy

Water conservancy development plan

Safe production plan

Housing and urban construction plan

Rural power grid transformation and upgrading plan

Development plan of forestry

Postal industry development plan

Development of cultural industry plan

Basic surveying and mapping plan

Brand name and service brand cultivation plan

Press and publication of radio and television development plan

Meteorological development plan

Development of civil administration plan

Marine economy development plan

123 The full text of the plans is available on the websites of the Hebei and Guangdong authorities, such as the
Hebei Province Development and Reform Commission (http://www.hbdrc.gov.cn/web/web/index.htm, accessed
on 8 August 2017) or the Guangdong Province Development and Reform Commission
(http://210.76.72.13:9000/pub/gdsfagw2014/, accessed on 8 August 2017).
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Marine environment protection plan

Health and health planning plan

Human resources and social security career development plan

Easy to relocate poverty alleviation plan

Guangdong Province — selected 13™ FYPs and additional plans

Energy development plan

Development of advance manufacturing plan

Development of open economy plan

Innovation development plan

Comprehensive communications and transport system plan

Development of a modern service sector plan

Development of marine economy plan

Development of a modern agriculture plan

Water conservancy plan

Modernisation of market surveillance and management plan

Energy saving and emissions reduction plan

Establishment of urban infrastructures plan

Plan on speeding up the establishment of an advanced province as regards
innovation-driven development

Plan on the development of smart manufacturing (2015-2025)

Action plan on ‘internet plus’ (2015-2020)

Plan on a new model of urban development (2014-2020)

Food and drug safety plan

Food security plan

Plan on development of East-Guangdong's ports cluster (2016-2030)

Chinese economy

Plans are also issued by the lower administrative levels, such as counties and municipalities.

In the case of Hebei, the Table 4 below lists a number of these plans:

Table 4: Selected municipal plans of the Hebei province adopted in connection with the

13" Fyp?

Hebei Province Municipal 13th FYPs

National economic and social development plan Shijiazhuang City

National economic and social development plan Tangshan City

National economic and social development plan Handan City

National economic and social development plan Quinhuangdao City

National economic and social development plan Baoding City

National economic and social development plan Xingtai City

National economic and social development plan Chengde City

124 The full text of the plans is available on the websites of the respective municipal authorities.
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National economic and social development plan Cangzhou City
National economic and social development plan Langfang City
National economic and social development plan Dingzhou City
National economic and social development plan Hengshui City
National economic and social development plan Xinji City

In addition, individual FYP are also issued by entities which do not belong to the inner circle
of government bodies such as state-run research institutes'® or SOEs.'?®

To provide an example, the state-owned China National Petroleum Corporation (CNPC,
China's largest energy company) has published a report on its website that outlines not only
the company’s FYP content but also sheds some light on the drafting process. The company
has assembled a so-called leading small group (for more details on leading small groups, see
Chapter 3.5) staffed with senior managers that has spent two years on preparing the plan.
CNPC claims to have:

firmly oriented its 13™ FYP to fully implement the spirit of the third, fourth and
fifth plenary sessions of the 18" CPC central Committee, thoroughly implement
the spirit of the series of important speeches given by CPC General Secretary Xi
Jinping, adhere to the ‘four comprehensive” strategic layout and the “energy
revolution” strategic thinking. Establish the concept of innovative, coordinated,
green, open and shared development, elaborate the strategic intention of the
group during the "13th Five-Year Plan" period, and clearly put forward the
creation of a world-class integrated international energy company in two steps.*’

Similarly, the state-owned China Nonferrous Metals Co. Ningxia Oriental Group Co., Ltd.
(CNMNC) provides on its website’?® a concise outline of its FYP. The document defines
targets for sales income, profit, gross value added and other indicators for 2015 and 2020'%

125 For an explanation of the role of research institute in the Chinese government system, see Lawrence, S.W.
and Martin, M.F. (2013). Understanding China's Political System. Congressional Research Service, p. 36):
‘Many are affiliated either with an official agency, such as the Ministry of State Security’s China Institutes for
Contemporary International Relations [...], or with universities. Such centres make their influence felt in the
policy process in part by accepting commissions from the Party or state to write reports on policy issues, and by
self-generating reports that they submit to policymakers. Experts attached to the institutes also often serve as
formal and informal advisors to official bodies [...]".

126 For instance, the SINOPEC FYP was published in July 2016 (see
http://www.sinopecnews.com.cn/news/content/2016-08/03/content _1634535.shtml, accessed on 28 July 2017).
127 See v [ A7 i HE A R A< = H R R LK available at:
http://news.cnpc.com.cn/system/2016/04/26/001589910.shtml, accessed on 11 August 2017.

128 gl Aok HE AR A AR EFTIE A A T+ R R
http://www.cnmnc.com/index.php?m=content&c=index&a=show&catid=13&id=779

129 The company's FYP also calls for ‘promoting the pace of new industry construction, the development of
unique competitive advantages and leapfrog development’. It also pledges ‘efforts to promote technological
progress, [...] improve staff income, promote the building of a harmonious enterprise, and strengthen Party
building work’. The CNMNC’s FYP further announces that ‘the company will speed up the adjustment of the
product portfolio, while steadily increasing the market share of the traditional leading products, while
accelerating the titanium and titanium alloys, capacitors, micro-alloy steel charge, beryllium copper processing
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(regarding the substance of FYPs, see in particular sections 4.2.2 and 4.2.8). However, issuing
FYPs on the company level is not limited to SOEs but extends to privately owned businesses,
many of which would prepare their own plans as well.**°

Finally, the structure of plans is complemented by thousands of sub-plans, implementation
programs, circulars, notices etc.*** which will typically set up procedures to effectively deploy
the relevant resources.**?

4.2.2. SUBSTANCE OF THE PLANS

As for substance of individual plans, the level of detail in terms of policy objectives, output
targets etc. tends to increase as the administrative level at which the respective plan was
issued decreases. The national FYP covers a vast array of topics which in the case of the
13" FYP ranges from economy, to culture, social welfare, environmental protection or issues
of national defence and may therefore need to remain limited to setting broad overall
priorities. Similarly, the overarching strategies may be more specific in some aspects (e.g.
Made in China 2025 only focuses on manufacturing industry) but will be formulated in a
rather general manner for other reasons, such as their longer time horizon (Made in China
2025) or their cross-cutting nature (SSSR). However, the planning system taken in its entirety
— covering all levels of government with an ever growing precision concerning actions to be
taken — sets China apart from mere programmatic declarations outlining the government's
policies and priorities seen in other countries. While such programmatic declarations provide
political legitimacy for the government's actions and ensure its accountability, the Chinese
system of planning is geared towards allowing and directing manifold government
interventions into the economy. Even though the section on guiding principles™ in the
13"™ FYP does refer to the economic reforms which are supposed to also entail a stronger role

materials, tantalum and niobium processing materials, chemical and fine chemicals’. In addition, in line with
policies contained in the national and higher administrative level FYPs, the CNMNC plan envisages ‘efforts to
develop and expand along the industrial value chain, [...] develop the circular economy; implement a vertical
integration strategy, upgrade from basic processing to deep processing of goods’. And further: ‘On the one hand,
the company will focus on tantalum, niobium and beryllium as its main business [...]; the company’s status as
one of the world’s three leading tantalum enterprises and as China’s sole beryllium processing base role must
not be lost. On the other hand, we have to look at other relevant metals and industries, rely on independent
innovation, develop own intellectual property rights, and possess advanced levels of core technologies and
growth points; strengthen the industrial and export innovation base, the tantalum and niobium engineering
centre and other technological innovation platforms, [...] and vigorously improve the ability to attract, digest,
absorb and re-innovate.’

130 See for example here concerning the FYP of the privately owned manufacturer of automotive starter acid lead
batteries Camel Group Co., Ltd.: http://www.hj.cn/html/201512/30/3069457412.shtml, accessed on 11 August
2017.

31 See Melton, O. (2016). China's Five-Year Planning System: Structure and Significance of the 13" FYP, in: S.
Kennedy, (editor) (2016). State and Market in Contemporary China, CSIS, p. 42).

132 5ee Melton, O. (2015) China's Five-Year Planning System: Implications for the Reform Agenda, Testimony
for the U.S.-China Economic and Security Review Commission Hearing on “China Ahead of the 13" Five-Year
Plan: Competitiveness and Market Reform”, Washington, D.C. p. 3 and Taube, M. and Schmidkonz, C. (2015).
Assessment of the normative and policy framework governing the Chinese economy and its impact on
international competition. Think!Desk, p. 42.

133 These principles are in one or another form part of all the related FYPs at the lower levels of administration.
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of market forces (“in line with the chief objectives of improving and developing socialism with
Chinese characteristics and modernizing the country’s governance system and capacity for
governance, we need to improve the systems by which the market plays the decisive role in
resource allocation and the government plays a more effective role’)*** it only does so in the
broader context of the socialist market economy (see Chapter 2) under the CCP rule (see
Chapter 3):

The period covered by the 13th Five-Year Plan will be decisive for finishing
building a moderately prosperous society in all respects. We must implement the
strategic plans and policies of the CPC Central Committee, achieve an accurate
understanding of profound changes in domestic and international environments
and circumstances faced by China in its development efforts, proactively adapt to,
understand, and guide the new normal in economic development, and
comprehensively advance innovative, coordinated, green, open, and shared
development so as to ensure that a moderately prosperous society is established in
all respects.*®

Within the Chinese coordinated planning system, the form which specific government
interventions will take, follows the general rule of the higher level plans setting broad outlines
and overall targets, whereas the more practical aspects of how the centrally set goals should
be achieved are specified in the plans at the lower levels. This central feature of the planning
system, where initial broadly drawn guidelines gradually seep down the government structure
and eventually take the shape of individual administrative measures on resource allocation,
can be illustrated in the existing structure of the overarching initiatives and the central
13" FYP, which in turn are translated into more specific targets and actions in the sectoral
provincial plans. The coherence in the lower levels of the planning is encouraged in the
guidelines issued by the General Office of the CPC Central Committee and the General Office
of the State Council in October 2016, Opinion on Setting up and Completing a Mechanism for

the Implementation of the National 13" Five-Year-Plan’.**®

4.2.3. MADE IN CHINA 2025

Made in China 2025 is a comprehensive long-term programme focused on manufacturing,
with the main goal to shift Chinese manufacturing upwards to higher value-added
manufacturing, emphasizing in particular the use of innovative manufacturing technologies. It
targets ten sectors for which strategic tasks and goals are specified and the related government
support measures laid down:

- advanced IT
- aerospace and aeronautics
- agricultural equipment

134 See Chapter 2 of the 13" FYP.
135 See Part I, Introduction to the 13" FYP.
13 Eyll text available at: http://www.gov.cn/zhengce/2016-10/23/content_5123382.htm
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- automated machines and robotics

- biopharma and medical products

- maritime equipment and shipping

- new-energy vehicles and equipment
- new materials

- power equipment

- rail transport equipment. **'

Made in China 2025 envisages three steps for the development of Chinese manufacturing.
The first step aims to ‘turn China into a major manufacturing power in ten years’, the second
step which should be implemented between 2025 and 2035 aims at China reaching
‘intermediate level among world manufacturing powers’,"*® and in the third step, ending in
2049, China is supposed to achieve a more consolidated manufacturing sector which will
allow China to ‘transform [itself] into the global manufacturing leader before the centennial
of the founding of New China’.**® To achieve the goal of becoming a global manufacturing
leader, China is supposed to ‘strengthen overall planning, ensure innovation-driven
breakthroughs, set out specific policies, make the most of the system's advantages, mobilise
all the society's forces to work hard, rely still more on domestic equipment, rely on domestic

' 10 (emphasis added)

brands’.

China is pursuing a policy of favouring those industries. As an example of practical
implications for the New Materials industry, see Chapter 12.3.2.

The government support to achieve the overall goals includes a number of measures, in
particular financial support policies:

We will

* deepen financial reform by widening manufacturing financing channels and
reducing financing costs, [...]

* support Export--Import Bank of China to strengthen services for manufacturing
“going out” within its scope of business,

* encourage the China Development Bank to increase loans for manufacturing
Enterprises,

e lead financing institutions to develop products and business for manufacturing
Enterprises, [...]

* lead venture capital and private equity to support manufacturing sector
innovation.'*!

37 Many of them overlap with the 2010 Strategic Emerging Industries (see also section 4.2.1 above).

138 See Made in China 2025, Section 2.3.

139 That is before 2049 - see Overview section of Made in China 2025 (emphasis added). For intermediate steps
to be achieved by 2020, 2035 and 2049, respectively, see section 2.3 of Made in China 2025.

140 5ee Made in China 2025, Section 1.3.

1 |bid., Section 4.3.
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Furthermore, there are fiscal and taxation policies listed in the document:

We will

 make full use of present channels to strengthen financial support and the policy
environment for manufacturing with a focus on key areas for manufacturing
transformation, namely intelligent manufacturing, [...]

* innovate the support way of fiscal fund by transforming from subsidizing
construction to subsidizing operation step by step and increase the effectiveness of
financial fund,

* deepen technology planning (special projects and funds), technology
management reform, and manufacturing technology research and demonstration
projects to support technology innovation and structural adjustment,

* perfect and implement government purchasing policies supporting innovation
142
[...].

Made in China 2025 refers to deepening reforms and giving markets the decisive role in
allocating resources,** as known from other contexts (see Chapter 5). However, the strategy
remains top-down driven, entailing government action (‘we will strengthen planning’, ‘we
will encourage enterprises’, ‘we will support enterprises’)*** which would be carried out by
using the above support measures. At the same time, the ultimate goal - namely for China to
become one of the world's most advanced and competitive economies, with domestic firms
being globally competitive, while gradually substituting foreign technology with local
technology — also appears as not necessarily compatible with free play of market forces and,
instead, requiring heavy government intervention in favour of domestic producers. The MIIT
Guidelines on 2017 industrial upgrade (Made in China 2025) projects funding (departmental
budget)** published August 2017 only confirm this by emphasizing that within the goal of
fully implementing the Made in China 2025 strategy, ‘funding [will be] allocated to projects
that cannot get funding from the market and need central support’.

4.2.4. BELT AND ROAD INITIATIVE

The BRI, initially floated by President Xi in autumn 2013, represents another strategic
government programme, focusing primarily on infrastructure developing projects that would
span a significant number of countries around the globe. On 28 March 2015, NDRC, Ministry
of Foreign Affairs (‘MFA’), and Ministry of Commerce (‘MOFCOM?’), with State Council
authorization, issued the One Belt One Road Action Plan, which provides further details.**®

142 1hid., Section 4.4.

143 |bid., Section 2.2.

4 Ibid., Part I11. The mechanism of how the generally worded goals of the strategic initiatives are translated into
more specific targets in plans on lower administrative levels is described further below, see in particular sections
4.2.9 and 4.2.10.

5 Available at: http://xxgk.miit.gov.cn/gdnps/wjfbContent.jsp?id=5766699, accessed on 25 August 2017

18 Eyll text available here:

http://english.gov.cn/archive/publications/2015/03/30/content 281475080249035.htm, accessed on 8 August
2017.
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While the Action Plan states that overall BRI ‘aims to promote the connectivity of Asian,
European and African continents and their adjacent seas’, it leaves no doubt that the initiative
is closely linked to China's strategy of internationalisation and becoming a global industrial
leader: ‘China will stay committed to the basic policy of opening-up, build a new pattern of
all-around opening-up, and integrate itself deeper into the world economic system. The
Initiative will enable China to further expand and deepen its opening-up.”**’

The Action Plan lists various cooperation modalities among participating countries. '*
However, it also contains a dedicated section on the role of China and its regions in the BRI
context: ‘China will fully leverage the comparative advantages of its various regions, adopt a
proactive strategy of further opening-up, strengthen interaction and cooperation among the
eastern, western and central regions, and comprehensively improve the openness of the
Chinese economy.”** It is in particular this section which fits into the scheme of the Chinese
planning system, as it sets specific policy goals and priorities for individual areas. For
example, with respect to the north and north-west regions, the Action Plan states that:

[...] we should make good use of Xinjiang’s geographic advantages and its role
as a window of westward opening-up to deepen communication and cooperation
with Central, South and West Asian countries, make it a key transportation, trade,
logistics, culture, science and education centre [and] we should give full play to
Inner Mongolia’s proximity to Mongolia and Russia [...] and advance the
construction of an Eurasian high-speed transport corridor linking Beijing and
Moscow with the goal of building key windows opening to the north.*®

Or, with respect to coastal regions:

We should use opening-up to motivate these areas to carry out deeper reform,
create new systems and mechanisms of open economy, step up scientific and
technological innovation, develop new advantages for participating in and
leading international cooperation and competition, and become the pacesetter
and main force in the BRI.**

And concerning the inland regions:

We should build Chongging into an important pivot for developing and opening
up the western region, and make Chengdu, Zhengzhou, Wuhan, Changsha,
Nanchang and Hefei leading areas of opening-up in the inland regions. [...] We

147 See Action Plan, Part I.

148 Such as facilities connectivity, unimpeded trade or financial integration.
149 See Action Plan, Part V1.

0 1bid., Part VI.

L 1bid., Part VI.
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should support inland cities such as Zhengzhou and Xi’an in building airports and
international land ports.**

While Made in China 2025 lies outside the five year planning cycle due to its time horizon
and focus on manufacturing industry, in the case of BRI, it is its international scale and focus
on infrastructure which distinguishes it from the usual FYPs. At the same time, BRI forms
part of the entire planning system, insofar as it contains the familiar features of the Chinese
economic plans, in particular by putting emphasis on selected sectors or actions (including by
envisaging support for such actions) which the local governments would need to take into
account when setting their local policies via their respective plans.

It is important to note that the notion of ‘opening-up’ which is frequently referred to by the
Chinese authorities in the BRI action plan, does not necessarily point primarily towards
domestic reforms, e.g. improving the regulatory climate for foreign investment *** or
facilitating access to the Chinese market. The focus is rather on supporting the Chinese
industry in expanding abroad, in line with the policy of creating a set of internationally
competitive national champions (see section 5.5.1) and going global (see section 14.1.1). The
language of the central 13" FYP — which contains a dedicated section on BRI — fully confirms

this:

We will encourage more of China’s equipment, technology, standards, and
services to go global by engaging in international cooperation on production
capacity and equipment manufacturing through overseas investment, project
contracting, technology cooperation, equipment exporting, and other means, with
a focus on industries such as steel, nonferrous metals, building materials,
railways, electric power, chemical engineering, textiles, automobiles,
communications, engineering machinery, aviation and aerospace, shipbuilding,
and ocean engineering.™

And further:

[we] will develop outward-oriented industrial clusters and create centres of
opening up with specialized areas of focus’*> or ‘we will improve the structure of
foreign trade by promoting diversification in export markets and increasing the
proportion of emerging markets while maintaining the share of traditional ones.
We will encourage the development of new types of trade and work to develop
export credit insurance. We will actively work to increase imports and improve
the import structure by importing a greater amount of advanced technology,
advanced equipment, and high quality consumer goods.**®

2 |bid., Part V1.

153 Even though also such language is present, see 13" FYP, Chapter 49, section 4.
34 Ibid., Chapter 49, section 2.

155 |bid., Chapter 49, section 1.

158 |bid., Chapter 49, section 3.
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4.2.5. SUPPLY SIDE AND STRUCTURAL REFORMS

The concept of Supply-Side Structural Reforms (‘SSSR’) was introduced by China's
leadership in 2015 in an attempt to address concerns with respect to five broad issues:
industrial overcapacity, housing inventory, corporate debt, corporate costs and position of
Chinese producers in the industrial value chains. As such, SSSR represents a broad strategic
industrial policy which, according to China's official news agency is ‘at the core of China's
economic work’*®” and is considered by some®® as having superseded the reform agenda
under the 2013 3™ Plenum Decision (see Chapters 2.1.4 and 5.3).

While the document outlines such objectives as curbing overcapacity in the steel and coal
sector, a more detailed view of the SSSR reveals that the reforms remain government driven
(as opposed to allowing market forces to correct existing imbalances), limited in scope and
missing the root causes of the problems identified. Typically, with respect to overcapacity,
after the initial government push in 2016, the cuts envisaged for 2017 have been less
ambitious. The cuts also remained focused mainly on private companies, largely ignoring the
overcapacity issue with respect to SOEs, as cutting capacity in the SOE sector would likely
interfere with other government policies (see Parts Il and IIl). Most importantly, the
overcapacity-related SSSR do not address the core problem of access to cheap credit and
government guarantees which in turn result in persistence of inefficient production and
proliferation of ‘zombie’ companies (see in particular Chapter 11.4.4and 14.4)."*° Similarly,
the SSSR component aimed at boosting innovation (thereby moving the Chinese economy up
the industrial value chains) appears for the time being to take the shape of government support
for selecting industry sectors (e.g. those listed as priority in the context of Made in China
2025 (see Section 4.2.3)) rather than addressing the underlying problems of barriers to market
access for new entrants, insufficient protection of intellectual property rights or inadequate
education system.*®

Given the importance that Chinese authorities, including President Xi,'** attach to SSSR, as
well as its implications for other (sectoral) industrial policies, SSSR represent one of the most
important strategic economic programmes of the government. Even though still in its early
stages, the SSSR-related government actions so far appear to result essentially in additional
state interventions where the SSSR label will be used to set production/capacity targets, to
provide financial support to selected industries etc. instead of merely setting out an

137 Xinhuanet. (2017). President Xi stresses commitment to supply-side structural reform
http://news.xinhuanet.com/english/2017-07/27/c_136478067.htm (accessed on 28 August 2017)

158 The Economist Intelligence Unit, (2017). China's supply-side structural reforms: Progress and Outlook
http://www.eiu.com/public/thankyou_download.aspx?activity=download&campaignid=ChinaSSSR2017
(accessed on 28 August 2017), p. 3.

9 Ipid., p. 5-9.

180 Ipid., p. 23-28.

161 See e.g. Xinhuanet. (2017). Xi stresses commitment to supply-side structural reforms
http://news.xinhuanet.com/english/2017-07/27/c_136477827.htm (accessed on 29 August 2017)
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appropriate regulatory framework within which market forces would be allowed to fully
develop.®

4.2.6. INTERNET +

In July 2015, Premier Li Keqgiang unveiled China's Internet Plus plan developed by the State
Council. The purpose of the plan is to integrate the internet with traditional industries as a
further means to drive economic growth, thereby supporting a key objective of the 13th FYP.
The Internet Plus plan will support restructuring and upgrading of manufacturing industry
through modernising and creating efficiencies across production processes. The plan must be
seen as a key element in China's overall plans given that the importance of using information
technology and the development of the internet as a tool for innovation and modernisation to
drive growth, features high in the 13th FYP. In addition, Advanced IT is the first of ten
sectors identified under Made in China 2025.

In launching the plan Premier Li Kegiang said: ‘China will solidify its development basis by
promoting Internet technology, infrastructure, [while] tackling the technological bottlenecks
of industries and strengthening risk control.”*®® In the context of the Internet Plus plan the
Chinese government provides finance support and tax preferences to key projects. In this
respect, in January 2017, the Government announced a RMB 100 billion investment fund for
the internet development and the Internet Plus plan. The fund is overseen by The Cyberspace
Administration of China and Ministry of Finance (‘MOF”).'®*

4.2.7. CENTRAL 13THFYP

The 13™ FYP does contain a number of quantitative targets,*®> most prominently the overall

GDP growth™® which is supposed to increase from RMB 67.7 trillion in 2015 to over RMB
92.7 trillion in 2020, thereby marking an annual growth of over 6.5%.%" Otherwise, the
wording of individual chapters in the 13" FYP is typically kept open and when reading the
13" FYP in isolation, it would be difficult to establish what precise measures the government

162 See Dexter, R. (2016). China's Supply Side is a far cry from Reagan's, Bloomberg
https://www.bloomberg.com/news/articles/2016-09-08/china-s-supply-side-is-a-far-cry-from-reagan-s, (accessed
on 29 August 2017).

163 See The State Council website:

http://english.gov.cn/policies/latest_releases/2015/07/04/content 281475140165588.htm (accessed on 29 August
2017).

164 See Xinhua. (2017). China launches 14.6 bln USD Internet investment fund:
http://news.xinhuanet.com/english/2017-01/22/c_136004874.htm (accessed on 16 October 2017).

1% Grouped under the headings Economic Development, Innovation-driven Development, Wellbeing of People
and Resources and the Environment (see Chapter 3 of the 13th FYP; see also section 4.3.2 below).

166 Kennedy, S. and Johnson, K. (2016). Perfecting China, Inc. The 13th Five-Year Plan. Washington, DC: CSIS,
p- 23: ‘There was debate early in the planning process about whether to put aside this target in light of China's
entry into the "new normal”, in which the quality of growth should matter more than the absolute amount.
However, it was felt that removing this target would have been too radical a step, and that local governments, if
left without a national target constraint, would come up with wildly varying targets, making the national
economy harder to manage.’

187 |bid.
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intends to take to steer the economy. For instance, the introduction to Part 3 of the 13" FYP
pledges to ‘achieve a proper balance in the relationship between government and market,
make breakthroughs in the reform of key areas, and create new systems and mechanisms
conducive to guiding the new normal in economic development.’

This is further elaborated on in Chapter 17:

We will improve the macroeconomic regulation system, develop new methods of
macroeconomic regulation, and strengthen the coordination of macroeconomic
policies. We will work harder to create jobs, keep prices stable, make structural
adjustments, raise efficiency, guard against and control risk, protect the
environment, and guide market behaviour and public expectations, thereby
fostering a stable macroeconomic environment for structural reform.**® (emphasis
added)

We will exercise macroeconomic regulation based on long- and medium-term
national development plans and objectives and total supply and demand. We will
ensure that national development strategies and plans work to guide and
constrain behaviour, and that all macroeconomic regulation policies are in line
with and serve the needs of development.**®

Our work to balance total supply and demand and make structural improvements
will continue, and the fundamental focus and policy orientation of
macroeconomic regulation will be to keep the economy performing within an
appropriate range and to improve its quality and performance.*”

Part 5 of the 13" FYP, titled 'An Optimized modern industrial system’, relates the above to the
industrial area where the Chinese authorities intend to

carry [...] out deep structural adjustment and revitalizing the real economy, [...]
move ahead with supply-side structural reforms, foster new industries while
upgrading traditional ones, and move faster to put in place a new modern
industrial system that has strong innovative capabilities, provides quality
services, is based on close collaboration, and is environmentally friendly.*"
(emphasis added)

Moreover, the authorities intend to implement the Made in China 2025 action plan, 'with an
emphasis on strengthening the innovative capacity and basic capabilities of manufacturing
[...]".}" As for traditional industries, the Chinese authorities will

transform and upgrade major manufacturing technologies and improve policies to
support enterprises in emulating world-wide models in terms of techniques,

168 See 13th FYP, Chapter 17, Introduction.
169 |bid., Chapter 17, Section 1.

170 |bid., Chapter 17, Section 2.

1 |bid., Part 5, Introduction.

172 pid., Chapter 22, Introduction.
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processes, equipment, energy efficiency, and environmental protection, thereby
helping key manufacturing sectors move into the medium-iigh end, [...] improve
the supply of consumer goods, [...] encourage mergers and acquisitions of
enterprises so as to put in place a highly concentrated, specialized, and
cooperative industrial structure® with a core of conglomerate companies, [...]
support the development of specialized small and medium enterprises. 1’
(emphasis added)

Concerning emerging industries, the government will ‘support the development of next
generation information technology, new-energy vehicles, biotechnology, green and low-
carbon technology, high-end equipment and materials, and digital creative industries. In
fostering new areas of economic growth, [they] will spur innovation and industrial

application in emerging, cutting-edge fields [...]".}"

In his 'Report on the Work of the Government in March 2016', Prime Minister Li Kegiang
announced that Central government budgetary investment would be RMB 500 billion to
spend on 13™ FYP projects in 2016.%® In addition, much more significant funding was
reportedly provided by state-controlled banks and investment funds (see also chapter 6.6)."

4.2.8. SECTORAL PLANS AT NATIONAL LEVEL

At the level of national sectoral plans, the generic goals and targets of the national 13" FYP
become more specific, taking the form of measures such as:*"

a) General governmental control over industry sectors: market entry conditional upon
complying with efficiency targets set in the respective plan (see Chapter 12); upgrading the
industrial base coupled with phasing out outdated production (see Chapter 14.1.1);

b) Quantitative and qualitative development targets: setting improvement targets for various
productions parameters, for instance annual labour productivity, material quality, ratio in
which certain inputs are to be used or energy consumption, level of IT penetration in
industrial manufacturing, level of R&D expenditures (see Chapter 14.1.1, see further
Section 4.2.10);

c¢) Detailed production targets: for example, the National Mineral Resources Plan contains
binding and indicative tonnages for a significant number of resources, ranging from natural
gas to copper to lithium energy metal materials (see Chapter 12);

d) Governmental control over production capacity: specific methods of capacity control are
envisaged in relevant sectors; these include also addressing the issue of overcapacity, e.g.

173 See Chapter 5 of this report.

174 See 13™ FYP, Chapter 22, Section 3.

7> Ipid., Chapter 23, Section 1.

176 http://english.gov.cn/premier/news/2016/03/17/content_281475309417987.htm accessed on 24 Nov 2017
177 <By the end of 2015, China had 780 government-connected investment funds, with a total value of RMB 2.18
trillion. Almost 300 funds, with RMB 1.5 trillion in capital, were created in 2015 alone’. See Kennedy, S. and
Johnson, K., (2016). Perfecting China, Inc. The 13th Five-Year Plan. Washington, DC: CSIS, p. 27.

178 Byt not limited to.
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by the effective withdrawal of low-efficiency production capacities or developing upstream
and downstream alliances (see Chapter 14.1.1, see further Chapter 15.1.6);

e) Control of geographical industry distribution in China: specific industries are earmarked
for being developed in or re-located to certain areas in line with other governmental
policies (see in particular Chapter 14.1.1; see further Chapter 12.3.112); enterprises located
in certain areas are encouraged to expand further (see Chapter 16.2.4);

f) Interventions into the structure of enterprises: specifying what type of enterprises in terms
of size and ownership structure should be active in a given sector (see Chapter 12),
envisaging consolidation of industrial sectors through mergers, sometimes explicitly aimed
at reducing competition (see Chapter 14.1.1); support for setting up industrial alliances (see
Chapter 12.3.1);

g) Development of specific industries: support being envisaged to industrial sectors
manufacturing products identified by the plans (see e.g. Chapter 14.1.1 and 15.1);

h) Governmental steering of private initiatives: this is referred to as ‘guiding’ private capital
into sectors selected by the government (see Chapter 12);

i) Industry support measures: financial support from the government to selected industries /
industrial activities (see Chapter 12); encouraging cooperation between the financial sector
and manufacturing industry (see Chapter 11.2); instructions to lower level of
administration to explore possibilities to support selected industries (see Chapter 14.1.1);
mechanisms to lower energy costs for selected industrial users (see Chapter 10 and see
further Chapter 15.5,);

J) Ensuring security of supply: measures to support development of domestic industry in a
given sector are envisaged (see Chapter 14.1.1).

Just as the central 13th FYP requires all government departments to carry out its
implementation, the sectoral national plans also provide for rigorous implementation by
relevant authorities. For example, according to Section VIII, Part 1 of the National Mineral
Resources Plan, “all regions shall effectively [...] ensure the comprehensive implementation
of tasks and objectives set out in the [...] Plan [...]". Part 4, entitled ‘Strict supervision and
management’ requires authorities, among other, to ‘timely remedy any breach to the Plan, and
where necessary, develop joint supervision and investigation with the relevant authorities.’ In
addition, respective industry associations can be given the task of identifying potential issues
of the plan's implementation and formulating corresponding policy suggestions (see Section
4.3.3 and Chapter 14.1.1).

4.2.9. PROVINCIAL GENERAL PLANS

Similar to the sectoral plans, the provincial plans provide more details on how the objectives
of the central 13" FYP should be translated into policies within individual provinces. By way
of an example, in the 13" Economic and Social Development Plan of Hebei Province the
following types of government intervention measures can be found:

a) General governmental control over industry sectors: ‘create regional innovation alliances,
focus on the province's industrial development needs, encourage Hebei competitive
enterprises to conclude alliances with enterprises, sectoral associations, academic
institutions, scientific research institutes from Beijing and Tianjin so as to set up several
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strategic alliances for industrial and technological innovation.’*”® Furthermore, ‘further
withdraw the secondary sector [from urban areas] and promote the entry of the tertiary
sector[into urban areas]" so as to ensure that the steel, chemical, electrical power and
pharmaceutical growing enterprises that are located in inadequate urban areas are
pushed away from cities’**

b) Quantitative and qualitative development targets: ‘significantly increase innovation
capacities, visibly increase the overall level of R&D expenditures, upgrade industry
towards a middle-range and high-end level, comprehensively resolve overcapacities in
steel, cement, glass and other industry sectors, [...] ensure that strategic emerging
industries represent at least 20% of the large-scale industry's added value.’ *®
Furthermore: ‘support undersized enterprises to expand and become stronger, speed up
growth of large enterprises, [...] and ensure that by 2020 the number of large size
industrial enterprises at Province's level reaches 20 000 with an added value of RMB 1.5
trillion.”*#

c) Detailed production targets: ‘streamline and set up large-size highly efficient coal-fired
units, [...] strengthen regional support to electrical power: by 2020, the installed capacity
of electrical power shall reach 98 million kW and the generating capacity shall reach
348.5 billion Kwh; further develop conventional and non-conventional oil and gas
resources exploration, and stabilise oil and gas production volume above 5.9 million
tonnes and 900 million cubic meters, respectively; consolidate the development of a
coastal petrochemical base and transfer refining enterprises towards Caofeidian, set up
large-size consolidation programmes for refining activities, speed up the quality upgrade
of oil products, and increase the crude oil processing capacity to above 73 million
tonnes. "%

d) Governmental control over production capacity: ‘implement differentiated prices for
electricity and water, consider incentive policies, make full use of market, economic, legal,
as well as administrative tools to proceed to forced market withdrawal of production
capacities that are not up to the standards, to speed up the elimination of obsolete
production capacities, [...] and to contain production capacities for steel, cement and
glass at respectively 200 million tonnes, 200 million tonnes and 200 million weight cases
approximately. #

e) Control of geographical industry distribution in China: ‘speed up the setting up of
innovative cities in Shijiazhuang, Tangshan, Baoding, Langfang, foster a series of
innovative districts (areas, cities); efficiently use favourable conditions of all sorts of
economic development zones, high-tech areas, scientific and technological parks; [...];

170 See Hebei 13" FYP, Section 11-4.
180 1hid., Section I11-6.

181 1hid., Section 1-2.

182 |bid., Section I11-6.

183 |bid., Section VII1-27.

18 1hid., Section 111-6.
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encourage and support Beijing and Tianjin makerspaces to set up subsidiaries in Hebei;

by 2020, the number of makerspaces'® at provincial level shall reach 300 at least.”*%

f) Interventions into the structure of enterprises: ‘promote the restructuring of enterprises,
support strategic cooperation and mergers and acquisitions between enterprises, speed up
structural organisation reform and process reengineering, promote enterprise
restructuring in key sectors such as steel etc., expand enterprise groups having a
competitive advantage.”*®’

g) Development of specific industries: The Hebei Province 13™ FYP earmarks a number of
‘traditional industries having a competitive advantage’ for transition and upgrade and lists
a number of selected projects in these sectors:

1. Equipment manufacturing: Great Wall automobile's new 500 000 vehicles and spare
parts, Beijing Modern Factory in Canzhou, Geely Automobile Group - Volvo vehicles
and motors, China aerospace production base for the Long March Rocket [...]

2. Metallurgy: Environmental protection, relocation, product upgrade and reform at
HBIS, Second phase of the Shougang Jingtang Iron and Steel project, [...]

3. Chemical industry: Sinopec in Caofeidian: 10 million tonnes of refined oil; Sinopec
North China: 10 million tonnes of refined oil; [...]

4. Light industry and food: China branding innovation base for furniture; Hengshui
Industrial District: park for textile industry; [...]

5. Construction materials [...].**#®

Similarly, key projects are listed for the SEls:

1. Advanced equipment manufacturing: Tangshan (city): railways high-speed passenger

trains; Xianghe (county): incubator base for smart robot industry [...]

Electronic and information technology [...]

Bio-industry [...]

New energy sources [...]

New materials [...]

Energy saving and environmental protection [...]
7. New energy cars [...]**

h) Governmental steering of private initiatives: ‘By 2020, have 80 000 science and technology
SMEs, 3 500 high-tech enterprises.”**°

© gk wh

185 According to the State Council, makerspaces are innovation and entrepreneurship incubators where
enterprises, research institutions and colleges should work together in the emerging sectors such as
manufacturing, electronics and service, see http://english.sina.com/china/p/2016/0218/891506.html, (accessed on
1 August 2017).

186 See Hebei 13" FYP, Section 11-5.

"7 Ibid., Section 111-6.

'%8 Ipid., Table 4 in Section 111-6.

189 |bid., Table 5 in Section I11-6.

199 1bid., Section 11-3.
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i) Industry support measures: ‘support leading enterprises in industries such as steel,
equipment, construction materials, pharmaceuticals, chemicals, food products to [...]
develop so as to become Ileading innovative enterprises with international
competitiveness.”**

In addition to the general FYP, provinces also outline planned government support in other
documents, such as in the lists of key investment projects. Such compilations of projects may
reflect not only the priorities of the respective central and provincial FYPs but can also be
based on the strategic initiatives (such as, for example, Made in China 2025) and other
relevant policy guidelines by the central authorities. The Hebei Province has established a list
of key investment projects in January 2016.'% The list introduces three categories of key
projects at the provincial level. It counts 340 projects, subdivided into three categories of 120,
100 and 120 projects, respectively. This list which effectively represents a list of companies
earmarked for support from the provincial government was updated in May 2016 as follows:

Group 1: Projects aiming at planning and start of operations (120
projects/enterprises)
i-Strategic emerging industries (64)
. Advanced manufacturing equipment (21)
. Electronics and IT (12)
. New materials (11)
. New energy cars (1)
. Bio-industry (6)
. Energy saving and environmental protection (4)
7. New energy sources (9)
ii-Modern services (20)
iii-Upgrading traditional industries (23)
1. Equipment manufacturing (6)
2. Metallurgy (3)
3. Light industry (10)
4. Chemical industry (3)
5. Construction (1)
iv-Industrialisation of agriculture (5)
v-Infrastructures (8)
1. Energy (5)
2. Transport (3)

[EN

o OB WD

% Ibid., Section 11-3.

192 See Hebei DRC, 2016 4F¥[ b4 & 130 H AR,

http://www.hbdrc.gov.cn/web/web/zdb _gzdt/4028818b521b189e01522e4cdb967ale.htm, accessed on 11 August
2017.

193 See the full lists at: http://www.hbdrc.gov.cn/web/web/zdb_ndjh/4028818b547a2b60015484a55efa3606.htm
(batch 1), http://www.hbdrc.gov.cn/web/web/zdb_ndjh/4028818b5496109a01549dd2e60a509b.htm (batch 2),
http://www.hbdrc.gov.cn/web/web/zdb _ndjh/4028818b5496109a01549dd4e40d5194.htm (batch 3); accessed on
8 August 2017.
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Group 2: Projects aiming and continuing construction and getting fully
operational (100)
I-Strategic emerging industries (45)
1.Advanced manufacturing equipment (22)
2. Electronics and IT (8)
3. New materials (4)
4. New energy cars (1)
5. Bio-industry (5)
6. Energy saving and environmental protection (3)
7. New energy sources (2)
ii-Modern services (17)
iii-Upgrading traditional industries (28)
1. Equipment manufacturing (4)
2. Metallurgy (3)
3. Light industry (11)
4. Chemical industry (9)
5. Construction (1)
iv-Industrialisation of agriculture (4)
v-Infrastructures (6)
1. Energy (3)
2. Transport (3)
Group 3: Pre-projects (120)
i-Strategic emerging industries (70)
1.Advanced manufacturing equipment (23)
2. Electronics and IT (16)
3. New materials (9)
4. New energy cars (9)
5. Energy saving and environmental protection (5)
6. New energy sources (8)
ii-Modern services (31)
iii-Upgrading traditional industries (14)
1. Equipment manufacturing (1)
2. Metallurgy (3)
3. Light industry (4)
4. Chemical industry (6)
iv-Infrastructures (5)
1. Energy (1)
2. Transport (4)

The figures in brackets indicate the number of supported projects in a given category and at
this level, the list eventually reveals the individual recipient companies. This can be illustrated
by a number of examples:
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‘Advanced manufacturing equipment [in Group 1(i)]:
— Fucheng Qianjin Automobile Lighting Co.,Ltd: High-end smart AFS systems for sedan
cars
— Baoding Jinyang Lijin Cable Manufacturing Co. Ltd: new types of cables
— Jingjin Electric (Beijing) Co. Ltd: New energy car drive assembly and energy storage
systems [...]
Metallurgy [in Group 1(iii)]:
— Shougang Jingtang United Iron and Steel Co. Ltd: Shougang Jingtang Iron and Steel
factory-second phase
— Hebei Youyang Iron and Steel Co. Ltd: industry restructuring, transfer away from the
city, equipment upgrading
— Tangshan Iron and Steel Group Co. Ltd: High-strength automobile panels, phase 2 [...]
Construction [in Group 1(iii)]:
— Hebei Hangxiao Steel Structure Co. Ltd: steel pipe fittings
Advanced manufacturing equipment [in Group 2(i)]:
— Great Wall Motor Co. Ltd: Base for complete vehicles and spare parts [...]
Equipment manufacturing [in Group 2(iii)]:
— Hebei Boyuan Technology Co. Ltd: deep processing of cold-rolled precision stainless
steel [...]
Metallurgy [in Group 2(iii)]:
— Shijiazhuang Iron and Steel Co. Ltd: environmental protection, relocation, product
upgrade and transformation
— Tangshan Nickel Gold Industrial Co. Ltd: Nickel alloy production and deep processing
[...]
Metallurgy [in Group 3(iii)]:
— Tangsteel Bohai Iron and Steel Co. Ltd : joint restructuration, transfer away from the city
and transformation
— Chinalco: Port of Huanghua, 4 million tonnes of aluminium oxide [...]
Light industry [in Group 3(iii)]:
— Baoding Swan Fibres Co. Ltd: Solvant spun short cellulose fibres: transfer from the city
into a park, technology transformation [...]
Chemical industry [in Group 3(iii)]:
— Great United Petroleum Co. Ltd and Formosa Plastic Group: smelting integration.

In March 2016,"** the Hebei government published the Implementing Plan to enhance annual
activities related to Hebei Province's key projects (‘Key Projects Plan’).**> According to this

1% Hebei Government publishes an Implementing Plan to enhance annual activities related to the Key Projects
24 March 2016, & EURF 1 & BRI H $—THEIG 3) SEit 77 %
http://www.hbdrc.gov.cn/web/web/xxgkzcjd/4028818b541e1¢97015428963e39574f.htm, accessed on 16
October 2017.
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plan, the province would focus on implementing ‘3-2-6° key projects. The code ‘3-2-6" refers
to implementing the abovementioned 3 categories of projects at provincial level, 2 000 key-
projects at municipal level and to strive to achieve RMB 600 billion investment in the course
of 2016 on projects in the 3 categories. Importantly, even though no precise definition of ‘key
projects’ or information on the substance of individual projects in the above list is available
(however, see Chapter 12.3.2), the Hebei government has specified the volume of finances
attributed to these projects.*® The 220 projects in group 1 and group 2 are to account for a
total investment of RMB 1 070.64 billion (with RMB 236.33 billion in 2016), with another
RMB 1 110.65 billion to be invested into the 120 projects in group 3.%" As for the 2 542 key
municipal projects the total investment should amount to RMB 3 445.91 billion (with RMB
535.15 billion investment annually).*®®

This staggering amount exceeding RMB 5.5 trillion for investment into a number individual
projects should be spent by respecting six priorities listed in the Implementing Plan to
enhance activities related to Hebei Province's key projects (Hebei Government 2016/39):

1. - speed up the promotion of coordinated development projects,

- speed up the construction of the New Capital Airport economic zone, coordinated
parks and areas such as the Caofeidian coordinated development demonstration
area, the Hebei-Tianjin circular economic and industrial demonstration area, etc.

- keep on promoting the three following sectors: transports, ecology and
environmental protection as well as industry in order to achieve a breakthrough;

2. -speed up the promotion of a number of projects implementing coastal area
planning,

- plan and promote the key infrastructure construction project called "three
harbours- four areas",

- focus on promoting coastal area's bases for equipment manufacturing, fine steel
products, petrochemicals, modern logistics etc, as well as large parks and their
backbone support programmes,

3. -speed up the promotion of a number of transformation and upgrade programmes,

- focus on enhancing supply-side structural reforms,

- speed up the implementation of a number of innovation parks, innovation
platforms and innovation programmes,

195 A follow-up plan for 2017 was published in April 2017 (see
http://www.hbdrc.gov.cn/web/web/xwbd/4028818b5b8e2dd2015b9db2fc515542.htm, accessed on 11 August
2017) which updates the list of key projects and contains further specifications.

1% See Hebei News. (2016). 4F3i] 1k 448 5 435 H 1181 & 45, Available at: http://hebei.hebnews.cn/2016-
01/25/content_5304052.htm, accessed on 8 August 2017.

197 See Hebei DRC website, =244 117 # 4 30 H 58 i % ¥ 5718.7 12 J¢:
http://www.hbdrc.gov.cn/web/web/xwhbd/4028818b56610e0c0156d3ade8022bb5.htm (accessed on 8 August
2017).

19 See Hebei DRC website, 2 BU H! & F KT H $2 -5 315206 7 %, Available at:
http://www.hbdrc.gov.cn/web/web/xxgkzcjd/4028818b541e1¢97015428963e39574f.htm (accessed on 8 August
2017).
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4.

5.

- support industry sectors and products to move up towards the mid-high range;

-speed up the promotion of a number of environmental comprehensive
management programmes,

- speed up projects organising clean energy and distributed power,

- strongly promote the preliminary works for the Haixing power station,

- promote the ecological rehabilitation key projects such as the ecological
rehabilitation of Baiyang Lake, the ecological rehabilitation of Hengshui Lake,

- build an ecological security system for a sustainable development;

- speed up the promotion of a number of infrastructure projects,

- as a priority, promote the preliminary works for the Beijing-Tangshan, Gu'An-
Baoding, Langfang-Zhuozhou intercity lines,

- achieve the construction of programmes such as Beijing New Airport,
Shijiazhuang railways transport, Yellow River water transfer toward Hebei
Baiyangdian;

6. - speed up the promotion of a number of County-level economic projects,

- strongly implement the "strong industry counties™ strategy,

- speed up the construction of development areas and industry parks,

- actively plan and implement a number of "strong county projects” featuring large-
sized investments, a strong impact and a strong support,

- expand specific brands, strengthen sectors considered as pillars.*®

The Key Projects Plan and the list of key projects constitute one of the points where the policy
settings of the plans are subsequently implemented through the actual allocation of financial
resources by the government. Even though a considerable portion of the investment is likely
to be spent on projects which are not objectionable in the context of this report (infrastructure,
housing), the language of the Key Projects Plans shows equally clearly that the interventionist
toolkit of setting development targets, supporting selected industrial sectors, control over
geographical distribution of industry etc. remains essentially the same as in the general
provincial plan and the higher level plans.

4.2.10. PROVINCIAL SECTORAL PLANS

The Hebei province Petrochemical 13" FYP?% provides an example of how the policy
objective and targets are passed from the national level onto the next level of administration.
Following a review of the achievements under the 12" FYP, the plan identifies the main
problems for the upcoming five years period, such as the need to improve the product
structure. Another issue pertains to the fact that, even though the province's crude oil
processing capacity has expanded, the level of the petrochemical industry's development of
ethylene, aromatic hydrocarbons etc. was not sufficient, which led to production restriction of

199 Translation of the Implementing Plan summary on the Hebei NDRC website:
http://www.hbdrc.gov.cn/web/web/xxgkzcjd/4028818b541e1c97015428963e39574f.htm (accessed on 8 August
2017).

200 Fy|| text available on the website of the Hebei DRC (www.hbdrc.gov.cn/).
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downstream organic chemical raw materials. Another problem identified by the Plan is that
core competitiveness is not strong:

Leading enterprises are scarce, Hebei's petrochemical industry is essentially
composed of SMEs. In 2015, among the top 500 Chinese petrochemical
enterprises, 41 were located in Hebei while 104 were located in Shandong and 53
in Jiangsu. /.../. In 2015, Hebei's petrochemical industry sales/profit ratio
amounted to only 3.32%; This is a relatively important gap compared to the
domestic average 4.93% and this is far behind Fujian's ratio 10.25%, Shandong
7.59%, Jiangsu 5.96%. Particularly since 2013 the overall profit volume started
to gradually go down.?*

In its next section, the general idea of the plan is outlined as follows:
[Hebei shall]

- implement everywhere the spirit of the 18™ National Congress and the third,
fourth and fifth plenary meetings of the 18" Central Committee,

- firmly seize opportunities resulting from the coordinated development of the
Beijing-Tianjin-Hebei area and in the Bohai surrounding area,

- strongly implement innovation-driven strategies as well as the "Made in China
2025" and "Internet+" action plans,

- further ensure scale expansion, industry chain extension, intensification and
concentration as well as circular development, in accordance with the concept of
"expanding and strengthening the petrochemical industry, extend the coal
chemical industry chain, orderly develop the salt chemical industry, strongly

develop the fine chemical industry" 2%

The main development goals in terms of industrial scale include:

i Industry scale: By 2020, across the whole province, the added value of
petrochemical industries above a certain size shall reach RMB 220 billion and an
average yearly growth of approximately 9.8%. The crude oil overall processing
capacity shall exceed 50 million tonnes. /.../

I Industry optimization: By 2020, [Hebei shall]

- ensure the setting up of the basic framework for the Caofeidian chemical
industry base and ensure a crude oil overall processing capacity exceeding 30
million tonnes;

201 5ee Hebei petrochemical 13" FYP, Section 1-2.
%2 |pid., Section I1-1.
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- expand the scale of the synthetic material base located in the new Bohai area,

- ensure the emergence of synthetic material industry clusters focussing on PVC,
caprolactam (nylon), TDI, MDI (polyurethane), polypropylene, polyester;

- make sure that the petrochemical industry located in the coastal areas raises its
share of the added value generated in the whole province from 38.3% in 2015 to
over 45%/...]

iii By 2020, R&D expenditures shall account for more than 1.5% of the
whole sector's operational income....... The number of enterprises’ technological
centers at provincial level and above shall eventually reach 100. Fine chemical
products shall account for 60%.

iv- Energy saving and emission reduction: (Hebei shall)-reduce its energy
consumption per million units of added value by more than 10% compared to the
12th FYP;-reduce by 15% the volume of chemical oxygen demand, and the volume
of emissions of ammoniacal nitrogen, sulphur dioxide, nitrogen oxide and other
major pollutants.”®

The following section, which represents the bulk of the plan, lists a number of further more
specific goals:

[Hebei shall]

-strive to reach, by 2020, a yearly production of more than 30 million tonnes of
refined oil, and 3 million tonnes of PX|,

-set up complete production equipment of products for which there is an urgent
market demand, i.e.: polymer materials, organic chemical raw materials, and
high-end fine chemical products,

-speed up the development of products for which there is high degree of import-
dependence such as ethylene glycol, styrene, acrylonitrile etc.,

-raise the security of supply capacity for organic raw materials;/.../

-by 2020, develop a production capacity for synthetic materials and their
intermediate products exceeding 4 million tonnes;/...J

-speed up the development of projects concerning the comprehensive use and deep
processing of downstream products such as 400 000 tonnes of caprolactam,
300 000 tonnes of cyclohexanone, as well as light hydrocarbons,

203 |pjd., Section 11-3.
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-strongly develop the sector of new chemical materials as the leading fine
chemical industry /...J;

-focus on the development of high-performance adhesives such as urea
formaldehyde glue, adhesives used for the aeronautics and aerospace sectors, for
solar power batteries, wind power so as to support strategic and emerging
sectors/...J;?*

Nitrogen fertilisers:/.../raise the share of low cost raw materials such as
bituminous coal and lignite,-speed up the development of specific use fertilisers,
liquid fertilisers, mixed organic and non-organic fertilisers etc.,/.../focus on
fostering the building of the second-phase of the Cangzhou Zhengyuan 600 000
tonne- ammonia facility.”®®

Similarly, the plans focus on developing high-end organic chemical products:

(Hebei shall)

- speed up the development of basic organic raw materials for the chemical
industry as well as of high-end organic chemical products for which there is a
relatively large domestic shortage and for which market competitiveness is
strong, such as phenol / acetone, 1.3 propanediol, 1.4 butanediol, biphenol A,
adiponitrile, adipic acid, hexanediol, hexamethilenediamine, tertiary carbon acid,
high carbon alcohol (C14-16), fluorinated carbon alcohol, polyether polyol,
cyclohexanone, isocyanate (TDI, MDI, ADI), dimethyl-carbonate, pyridine,

- encourage the development of 5 major separated and deeply processed
intermediate products for agro-pharmaceuticals and pharmaceuticals such as
ethylene-oxidation-based ethylene glycol, propylene-direct-oxidation-based
propylene oxide, glycerol-based epichlorohydrin, butadiene-based adiponitrile
and pyrolised carbon. 2

The final section of the plan contains a set of organizational measures to achieve the goals set
out in the previous section. Such measures include general ideas of strengthening organisation
and leadership, simplifying approval procedures, strengthening the role of the industry
regulators, improving the level of workforce skills and education®’ but also a range of
measures which make it possible for the Hebei government to directly intervene into the
industry. Such support measures include:

2% 1hid., Section I11- 2.
205 1hid., Section I11- 3.
26 1hid., Section 111-4.
27 1bid., Section V-1, IV-2, IV-5, IV-7.
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Implement specific tax preferential policies to support industry upgrading at
national level; actively seek support from all types of national specific funds; fully
absorb state-owned capital and private capital; strongly support efforts to
develop key areas and breakthrough achievements, key projects, pilot and
demonstration projects etc.; encourage banks and financial institutions located in
the province to adjust credit structure as regards the focus given to support
amount, maturity, interest rates etc.; encourage financial capital, venture capital,
and private capital to focus investments on key areas. -set up a credit risk
compensation mechanism for manufacturing technology innovation and smart
manufacturing enterprises.?%

Protect supply factors: clean up and revitalize land left unused; intensify the use
and saving of land resources; encourage land supply modes for industrial use
such as long-term rental, lease followed by sale, combined leasing/selling etc.;
speed up land use administrative procedures for industry parks; alleviate the
land-use related financial pressure. In principle, land occupied by industry
enterprises relocated in any kind of industry park returns to the Ministry of Land
Resources: the net income resulting from the transfer of land use rights is used to
support the enterprises' development /... priority shall be given to key projects
contributing to the petrochemical industry's upgrading.”®®

Strict market access: [Hebei shall]/.../ strictly implement the sector entry
conditions,- control any new production capacity project regarding coke, caustic
alkali, sodium carbonate, sulphuric acid, calcium carbine pvc, methanol, dyes
etc.?1°

4.2.11. INDUSTRIAL RESTRUCTURING — DECISION NO 40

The Decision of the State Council Regarding Promulgating the Implementation of Interim
Provisions on the Promotion of Industrial Restructuring (‘Decision No 40’),211 is very
important in the context of China’s industrial restructuring. Published in 2005 as an
implementing measure of the 11" FYP, Decision No 40 remains in force. Decision 40 which
is an order of the State Council, covers all areas of the economy including agriculture,
transport, environment, development of manufacturing industry, hi-tech industry and the
service industry. Chapter 111 of Decision 40 provides guidance with regard to achieving the
goal of industrial restructuring by setting out how the Guidance Catalogue for the Industrial
Structure Adjustment®'? (applicable to enterprises within China) and the Guidance Catalogue

2% bid., Section 1V-3.

29 1bid., Section 1V-4.

219 |hid., Section 1V-6.

I Decision of the State Council Regarding Promulgating the Implementation of Interim Provisions on the
Promation of Industrial Restructuring, 2 December 2005, Guo Fa [2005] No.40.

212 The first Guidance Catalogue for the Structural Adjustment of Industry was issued in 2005 (NDRC, Order
[2005] No. 40, issued December 2, 2005). The most recent edition is the Guidance Catalogue for the Structural
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for Foreign Invested Industries (applicable to foreign funded enterprises) is formulated.?*® In
this context the Decision states that the Guidance Catalogue for the Industrial Structure
Adjustment will divide industrial sectors into ‘Encouraged’, ‘Restricted’ and ‘Eliminated’?*
categories. The sectors within each of the categories are described in broad terms e.g. in the
encouraged category:

The encouraged category mainly includes the key technologies, equipment and
products to have important promoting functions to economic and social
development, to conducive to resource saving, environmental protection, and
industrial structure optimization and upgrading, and require to be encouraged
and supported by policies and measures.?*

Inclusion of a sector in the ‘Encouraged’ sector clearly implies preferential treatment:

The encouraged investment projects shall be examined, approved, ratified or
archived in accordance with the relevant provisions of the state on investment
administration. All financial institutions shall provide credit supports in
compliance with credit principles. The equipment imported within the total
amount of investments for self-use, except for the commodities listed in the
"Catalogue of Non-tax Free Imported Commodities for Domestic Investment
Projects (Amended in 2000)" promulgated by the Ministry of Finance, shall still
be exempted from customs duties and import value-added tax, and shall, after the
new provisions such as the catalogue of investment projects on non-exempted tax
have been promulgated, be governed by such new provisions. As for other
preferential policies on encouraged industry projects, the relevant provisions of
the state shall be applied (emphasis added).?°

As regards the ‘Eliminated’ category, investment is prohibited with clear instructions
regarding the actions to be taken to ensure no such investment takes place:

Investments are prohibited from being contributed to projects under the
eliminated category. All financial institutions shall stop various forms of credit
granting supports to such projects, and take measures to take back the granted
loans. All localities and departments as well as the relevant enterprises shall take
powerful measures to eliminate such projects within the prescribed time limit. The
state price administrative department may, within the time limit for elimination,
raise the electricity price. No production technique, equipment or product to be

Adjustment of Industry (issued in 2011, revised in 2013) (NDRC, Order [2013] No. 21, issued February 16,
2013).

213 Decision No. 40, Chapter 111, Article 12.

2 Ibid., Article 13.

215 |bid., Article 14.

2% Ibid., Article 17.
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eliminated by the state by explicit order may be imported, transferred, produced,
sold, used or adopted.?*

New investments in the ‘Restricted’ category are prohibited with clear guidelines on how this
is to be pursued.

The new investments project under the restricted category shall be prohibited..
The investment administrative department shall not examine, approve, ratify or
archive the projects under the restricted category. No financial institution shall
grant loans for such projects, and no administrative department of land
administration, urban planning, construction, environmental protection, quality
inspection, fire prevention, customs, or industry and commerce, etc. shall handle
the relevant procedures for such projects.*®

Decision No 40 also sets outs the repercussions for failure to comply with the provisions
under both the restricted and eliminated categories:

[Restricted]: In case of any violation of the provisions to carry out construction based on
investment or financing, the relevant entities and persons shall be subject to liabilities.?*°

[Eliminated]: If any enterprise violates the provisions, its persons directly held liable and the
relevant leaders shall be subject to liabilities in accordance with the law.??°

Decision No 40 states that the Guidance Catalogue for the Industrial Structure Adjustment,
which is an implementing measure of Decision No. 40, is an important basis for guiding
investment directions. It guides the government to administer investment projects, and to
formulate and enforce policies on public finance, taxation, credit, land, import and export.?*

4.2.12. SUBSTANCE OF PLANS — SUMMARY

The above description and examples demonstrate the essential features of the Chinese
planning system in terms of substance, namely that broadly formulated industrial policy goals
from the higher level plans are reflected and translated into more specific targets and
implementing measures with each successive plan at the respective level below.

When looking at the entirety of the planning system in China, it becomes apparent what the
general notions of the central 13™ FYP effectively mean. The concept of ‘upgrading
traditional industries’ and ‘fostering new industries’ (see section 4.2.7) is turned into a list of
individual product / product ranges in selected industrial sectors (see sections 4.2.8, 4.2.9
above and 4.2.10). The reference to ‘encouraging mergers and acquisitions’ or ‘putting in

27 1bid., Article 19.
218 |bid., Article 18.
219 |pjd.

220 1hid., Article 19.
221 |bid., Article 12.
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place cooperative industrial structure’ (see section 4.2.7) results in eliminating competition
through mergers and (re)locating industry according to industry policy decisions (see sections
4.2.8e),f), 4.2.9e),f) and 4.2.10). And the category ‘supporting enterprises’ (see section 4.2.7)
can in fact amount to any kind of governmental support, not least financial (see sections
4.2.8i), 4.2.9i) and 4.2.10) etc.

4.3. IMPLEMENTATION OF PLANS
4.3.1. BINDING NATURE OF PLANS

The status and importance of the plans in the economic governance of China is recognised
and addressed in the Constitution which attributes the power to approve the central FYP to the
NPC. According to the Constitution:

The National People’s Congress exercises the following functions and powers:

[.]

9) to examine and approve the plan for national economic and social
development and the report on its implementation.??

Accordingly, the central 13" FYP was adopted in March 2016 by the NPC.?* Preparing the
draft FYP for the legislator's approval is the task of the State Council, as stipulated in Article
89 of the Constitution:

The State Council exercises the following functions and powers: [...]

(5) to draw up and implement the plan for national economic and social
development and the State budget.?**

Despite this strong constitutional backing, Chinese sources would sometimes claim that the
plans lack a binding character,??®> mainly because they do not have a place in the ranking table
of authoritative legislative documents under the Legislation Law of the People’s Republic of
China.?®®

However, the fact that the FYPs (or the overarching strategies) do not have a precisely
defined status within the Chinese legal order does not undermine their important role in
guiding the direction of the economy. Neither does it put in question their binding nature
which transpires from other pieces of legislation, such as the Organic Law of the Local

222 gee Article 62 of the Constitution.

223 See at: http://www.npc.gov.cn/npc/zgrdzz/site1/20160429/0021861abd66188d449902.pdf, accessed on 8
August 2017.

224 See Article 89 of the Constitution.

225 Kennedy, S. and Johnson, K. (2016). Perfecting China, Inc. The 13th Five-Year Plan. Washington, DC: CSIS,
p. 1.

%6 Adopted by the 3rd session of the 12th National People’s Congress on 15 March 2015 (Chinese version
available at: http://www.npc.gov.cn/npc/dbdhhy/12 3/2015-03/18/content 1930713.htm, (accessed on 29
August 2017). See in particular Chapters 2-4 of the Law.
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People's Congresses and Local People's Governments of the People's Republic of China.?’
This law unequivocally obliges said authorities to implement the FYPs. Its Article 8 reads as
follows:

The local People’s Congresses at or above the county level shall exercise the
following functions and powers:

(¢D)] to ensure the observance and execution, in their respective
administrative areas, of the Constitution, the law, administrative rules and
regulations and the resolutions of the people's congresses and their standing
committees at higher levels, and to ensure the implementation of the state plan
and the state budget;

(2) to examine and approve the plans for national economic and social
development and budgets of their respective administrative areas and the reports
on the implementation of such plans and budgets; [...]

And Article 44 stipulates:

The Standing Committee of Local People’s Congresses at or above the county
level shall exercise the following functions and powers: [...]

(5) to decide, upon the recommendation of the people's government at the
corresponding level, to make partial alterations in the plans for economic and
social development and the budgets of its respective administrative area.

According to Article 59:

The local People’s Governments at or above the county level shall exercise the
following functions and powers: [...]

(5) to implement the national economic and social development plan,
budget, management of the administrative region of the economy, education,
science, culture, health, sports, environmental and resource protection, urban and
rural construction and finance, civil affairs, public security, national affairs,
Administrative, supervisory, family planning and other administrative work; [...]

227 pdopted at the 16th Session of the Standing Committee of the 12th National People's Congress on 29 August
2015 (English version available e.g. at (limited access):
http://app.westlawchina.com/maf/china/app/document?&docquid=i0a231¢c3e0000014f81d863b65d0ec610&hitg
uid=i0a231c3e0000014f81d863b65d0ec610&srguid=i0ad82b440000015dc654d9ac94edbbcb&spos=3&epos=3
&td=1485&crumb-action=append&context=9&lang=en , accessed on 10 August 2017; Chinese version
available at: http://news.xinhuanet.com/legal/2015-08/30/c_128180120.htm, (accessed on 10 August 2017).
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And Article 61 prescribes that:

The People’s Governments of townships, nationality townships and towns shall
exercise the following functions and powers: [...]

(2) to implement the plan for economic and social development and the
budget of its administrative area and conduct administrative work concerning the
economy, education, science, culture, public health, physical culture, finance,
civil affairs, public security, judicial administration and family planning in its
administrative area; [...].

These legislative requirements for all levels of administration to implement the respective
FYPs fully correspond to the wording of the plans themselves which presumes that the plans
will be observed. For instance, the final chapter of the 13" FYP sets out the modalities for its
implementation and calls on all participants to ensure its successful application:

We will strengthen overall management and coordination, creating a development
planning system headed by the plan for economic and social development, and
supported by subject-specific, regional, local, and annual plans. Relevant
departments under the State Council shall organize the formulation of a set of
national subject-specific plans—particularly key subject-specific plans—which set
out in detail the implementation of the main tasks and targets of this plan. Local
governments should, in their development plans, ensure that their development
strategies, main targets, key tasks, and major projects are in coordination with
those defined in the national plans and implement the unified arrangements
provided for in these plans. We will work faster to see the promulgation of the
Law on Development Plans. (emphasis added)

And further:

All local governments and government departments must work hard to organize,
coordinate, and guide the implementation of this plan. We will carry out dynamic
monitoring and evaluation of the implementation of this plan, use the results
produced as an important basis for improving government work and measuring
performance, and report the implementation of this plan to the Standing
Committee of the National People’s Congress in accordance with the law and
willingly accept its oversight. Responsibility and requirements regarding progress
must be made clear in order to ensure that the obligatory targets, projects,
initiatives, policies, and reform measures specified in this plan are all carried out
as scheduled. Approval procedures related to the projects and initiatives included
in this plan will be streamlined and priority will be given to them in site selection,
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land availability, and funding arrangements. We will ensure that auditing offices
play a role in overseeing implementation.??

Similarly to the central 13™ FYP, provincial and municipal plans also provide for rigorous
implementation by relevant authorities.

For example, the 13" FYP for the Construction Material Industry addresses the roles of the
administration as well as that of enterprises in setting out the modalities to implement the
plan: ‘The present plan's implementation shall be ensured by the administration in charge of
industry together with the relevant administrations so as to duly implement the present plan’s
development objectives, main tasks and major projects [...] Fully involve enterprises as
pillars in the implementation process of the present plan. %%°

The 13™ FYP for Mineral Resources contains a section dedicated to 'Plan implementation and
management’ which uses language such as: ‘It is necessary to clearly define [...]
responsibilities and tasks regarding the plan's implementation, [...] ensure the effective
implementation of each task set out in the Plan’.?*° (emphasis added) That plan goes on to
state ‘China shall [...] timely remedy any breach to the Plan, and where necessary, develop

joint supervision and investigation with the relevant authorities. ** (emphasis added)

Regarding implementation of provincial plans, the Guangdong 13" FYP not only contains the
commitment to implement the plan, but also relies on the Party's leadership when referring to
the binding nature of the plan: ‘{Guangdong shall] stick to the Party's leadership, further
renew and improve the Plan's implementation mechanisms, fully use the plan's guiding
function as regards resource allocation, strengthen and improve macro-control and
coordination, strengthen the plan's binding character, strengthen supervision and evaluation,
ensure the efficient implementation of the Plan. ?*? (emphasis added)

The municipal level plans also have provisions ensuring strict implementation. For instance,
the Zhangjiagang Municipal Plan states ‘[...] Resolutely pay attention to implementation, in
order to fully complete the 13th Five-Year-Plan's objectives and tasks [...].

In view of the above, it is apparent that the implementation is resolutely addressed across
plans at every level. This cannot be dismissed as simply aspirational language since the
implementation of plans is mandated by law, including by the Constitution. In addition, the
plan implementation and fulfilment of targets set by various plans are regularly monitored and
evaluated (see section 4.3.2 below).

228 5ee 13™ FYP, Chapter 80, Sections 1 and 2 (emphasis added).

22% gee Construction Sector 13" FYP, Section VI — Safeguard measures.

%0 gee 13" National Mineral Resources FYP, Section VIII.

281 5ee National Mineral Resources 13" FYP, Part 4 — Strict Supervision and Management.
282 gee Guangdong 13" FYP, Section I11.

238 gee Zhangjiagang Municipal 13" FYP, Section IX-4.
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4.3.2. MONITORING/EVALUATION OF FIVE YEAR PLANS’ IMPLEMENTATION

As mentioned in the previous section, plans are not simply drawn up but they are expected
(and legally mandated) to be implemented. This is evidenced not only by the level of detail
and the setting of targets, but by the systematic review, monitoring and reporting mechanisms
that are established and executed for the FYP at all levels.

The 13™ FYP states: ‘We will carry out dynamic monitoring and evaluation of the
implementation of this plan, use the results produced as an important basis for improving
government work and measuring performance, and report the implementation of this plan to
the Standing Committee of the National People’s Congress in accordance with the law and
willingly accept its oversight’®** and further:

We will strengthen coordination between budgeting and the implementation of
this plan, and having clearly defined the spending responsibilities of each level of
government, we will ensure that budgeting at each level supports implementation.
Medium-term fiscal plans and annual budgets should, based on both the tasks and
targets defined in this plan and a government’s own financial strength, contain
well designed spending scales and structures. We will work faster on government
investment legislation.?*

Monitoring and evaluation means that targets are set against which progress can be measured.
These drive the projects, initiatives, policies, and reform measures specified in the plans while
also determining the schedule.

In addition, moving forward in the planning process requires a stocktaking of the
achievements and serves to steer the way ahead. As mentioned in section 4.2.8, the 13" FYP
sets out, under the various sections, quantitative targets to be met. Some of these targets are
mandatory while others are projections.”®® This serves as the gauge against which the success
of the plans is measured and each new FYP gives an overview of the results of the previous
plan's achievements.?*’

In the interim the State Council is subject to making reports on the implementation of the
plans and budgets to the Standing Committee of the NPC each year. The local people's
governments at various levels are responsible to report their work to the people's congresses at
the corresponding levels.*® The report on developments during the first year of the 13" FYP

24 See 13™ FYP, Chapter 80, Section 2.

2% |pid., Chapter 80, Section 3.

2% |bid., Chapter 3 - Major Objectives. See also Kennedy, S. and Johnson, K., (2016). Perfecting China, Inc. The
13th Five-Year Plan CSIC 2016, p. 25.

287 gee for instance 13th FYP, Chapter 1, Box 1 concerning the fulfilment of the main targets of the 12" FYP.

2% For additional details, see: http://www.npc.gov.cn/englishnpc/about/2007-11/20/content_1373255.htm,
accessed on 8 August 2017.
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was presented to the National People's Congress in March 2017 by Li Kegiang.?* In making
these reports the targets and work program for the following year's priorities are also set out.

4.3.3. MOTIVATION TO IMPLEMENT FIVE YEAR PLANS

In addition to the formal mandatory nature of the plans stemming from relevant laws and from
the wording of the plans themselves, another component contributes to the importance of the
planning system in China, namely the motivation — of government officials and enterprises
alike — to actually implement the plans.

In the case of industry, such motivation is apparent. Given that the plans lay down the
government priorities, the regulatory and financial support will be primarily channelled into
such selected priority sectors (see section 4.2.9). The Chinese businesses, state-owned as well
as private, have therefore a strong incentive to align their activities with the priorities
identified in the relevant plans, as being consistent with the plans is more likely to result in
favourable treatment by the government authorities, typically in terms of market access or
financial support.?*

The role of the industry associations (see also Chapter 3.4.3) in the implementation of plans
and industrial policies is set out in various plans. For example we see in the 13th FYP for the
Non-ferrous metal industry, ‘The industry's sectoral associations shall fully play their
bridging and linking role, by guiding and supporting enterprises to fulfil their priority tasks
and by formulating relevant policy suggestions. ?** A further example of this involvement of
the industry associations in implementing plans and industrial policy as well as acting as a
link between Government and industry is found in the ceramics section of the 13th FYP on
light industry development which states that China shall, fully involve industry associations
in their role as a bridge and a link between government and enterprises /.../; support
industry associations' efforts to deepen reforms, improve internal governance, raise
capacities to serve the industry's development, strengthen investigation and research as
regards the main problems related to the industry's development /.../,; guide and standardise
enterprises’ behaviour, strengthen the industry’s self-discipline. **

At the same time, government officials have also a strong motivation to ensure appropriate
plan implementation, since reviewing the effectiveness of plan implementation inevitably
contains an element of assessing the performance of the local leaders who are in charge of the
plan implementation. As it has been reported, not complying with the targets set by the
relevant plans can result in a career advancement veto for the cadres concerned.?*®

%% gee State Council Website. (2017). Report on the Work of the Government,
http://english.gov.cn/premier/news/2017/03/16/content 281475597911192.htm (accessed on 16 October 2017).
20 Kennedy, S. and Johnson, K. (2016). Perfecting China, Inc. The 13th Five-Year Plan. Washington, DC: CSIS,

p. 4.

241 5ee 13" FYP for the Non-ferrous metal industry, Section V.5.

242 5ee 13™ FYP on Light Industry Development, Section V.9.

3 Melton, O. (2015). China's Five-Year Planning System: Implications for the Reform Agenda, p. 5.
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4.3.4. PRACTICAL EXAMPLES OF FYP IMPLEMENTATION

A number of developments in China over the last years demonstrate that the Chinese system
of plans has a marked influence on the activities of Chinese industry.

The development of the Chinese photovoltaic (‘PV’) sector is a good example of how the
government-driven industrial policy led to a development of the industry. In 2005 China
accounted for an insignificant portion of the global solar PV manufacturing, which then
surged to around 50% in 2011 and 2012.%** China’s existing production capacity for solar
panels was about 150% of global demand in 2012.%* By the end of 2013, China accounted for
67% of global PV module production.?*® China’s production during the durations of the
12" FYP was mainly export-oriented®’ and seven of the top 10 solar PV manufacturers
worldwide were Chinese.?*® The government provided strong support to the solar PV industry
using for example the means of cheap loans,?*® governmental investment into R&D,**
preferential electricity,”* preferential access to land,?*%etc. A very important development was

2% Chen, G. (2015). China’s Solar PV Manufacturing and Subsidies from the Perspective of State Capitalism.
yswe Copenhagen Journal of Asian Studies 33(1), pp. 90-105, page 95.

Ibid.
246 See REN21. (2014). Renewables 2014 Global Status Report. Paris: REN21 Secretariat, Page 48. Available at:
http://www.ren21.net/Portals/0/documents/Resources/GSR/2014/GSR2014 full%20report low%20res.pdf. In
2016, the share of China’s PV module production was stabilised at 65% globally. See REN21, (2017),
Renewables 2017 Global Status Report. Paris: REN21 Secretariat, Page 69.
247 <[ _.] the central government identified the PV industry as one of a number of key industries in the Catalog of
Chinese High-Technology Products for Export updated in 2006. As a result, PV manufacturers were eligible for
additional financial support for research and development and received export credits at preferential rates from
the Import-Export Bank of China, as well as export guarantees and insurance through the China Export and
Credit Insurance Corporation’. See Zhang, S., Andrews-Speed, P, Ji, M., (2014) The erratic path of the low-
carbon transition in China: Evolution of solar PV policy. Energy Policy 64, pp. 903-912. Page 907.
8 Urban, F., Geall, S., Wang, Y. (2016). Solar PV and solar water heaters in China: Different pathways to low
carbon energy. Renewable and Sustainable Energy Reviews, Vol. 64(2016): 531-542. Page 535.
249 By August 2012, China’s top ten PV makers accumulated a combined debt of USD 17.5 billion, see
Chen, G. (2015). China’s Solar PV Manufacturing and Subsidies from the Perspective of State Capitalism. The
Copenhagen Journal of Asian Studies 33(1), pp. 90-105, page 97. Furthermore: [...] the ability of the municipal
government to encourage local state-owned banks to provide low interest loans to PV firms [...] created a fund-
raining and expansion boom in the Chinese PV industry, particularly in provinces such as Jiangsu.” In Urban, F.,
Geall, S., Wang, Y., 2016. Solar PV and solar water heaters in China: Different pathways to low carbon energy.
Renewable and Sustainable Energy Reviews, Vol. 64(2016): 531-542. Page 537.
20 <The Ministry of Science and Technology (MOST) has driven forward PV R&D, with an average annual
investment of around 500 million yuan (around USD 81 million) toward all segments of the manufacturing chain:
Poly-silicon, wafer, solar cells, PV modules, thin-film technology, CPV, energy storage, BOS components and
system engineering’ in Urban, F., Geall, S., Wang, Y., 2016. Solar PV and solar water heaters in China:
Different pathways to low carbon energy. Renewable and Sustainable Energy Reviews, Vol. 64(2016): 531-542.
Page 536.
%1 gee findings in the Council Implementing Regulation (EU) No 1239/2013 of 2 December 2013 imposing a
definitive countervailing duty on imports of crystalline silicon photovoltaic modules and key components (i.e.
cells) originating in or consigned from the People's Republic of China. Para 348: ‘The investigation established
that many of the sampled exporting producers had a related polysilicon producer within their company group. It
was found that one of the sampled groups of exporting producers, i.e. LDK Solar, received regularly significant
electricity fee subsidies from the Financial Bureau of Xin Yu Economic Zone. [...]. In fact, the company
concerned in the LDK Group received a near total refund of its electricity fees due in the IP.” Also in Chen, G.
(2015). China’s Solar PV Manufacturing and Subsidies from the Perspective of State Capitalism. The
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the stimulus package of RMB 4 trillion for the period 2009-2010 announced in November
2008, which included allocations for additional incentives to the solar industry, thanks to
which the production of PV cells increased 8.3 times, production of wafers increased 10
times, and production of polysilicon increased 18 times, leading to progressive
overcapacity. >

Figure 1 illustrates the rapid growth in the PV sector in China.

Figure 1: China’s PV Annual Production and Newly PV Installed Capacity.
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Source: Zhang, F. and Gallagher, K.S. (2016). Innovation and technology transfer through global value chains:
Evidence from China’s PV industry. Energy Policy 94, pp 191-203. Page 193. Data in the table sourced from:
IEA,2014. PVPS annual report 2013, IEA, 2015. PVPS annual report 2014, Li, J.F, et al. (2014). Annual review
and outlook for China solar PV industry 2013. Chinese Renewable Energy Industry Association (CREIA).

This development can be linked to the governmental policy of supporting the PV industry, as
set out in the 11™ FYP (2006-2010), Renewable Energy Law (2005) and its amendment
(2009) and the Medium- and Long-Term Development Plan for Renewable Energy (2007).%*

Copenhagen Journal of Asian Studies 33(1), pp. 90-105, page 99: ‘In response to the enormous energy appetite
of LDK Solar, the state-owned power company in Xinyu City also built six transformer substations with a total
capacity of 1,520,000 KVA (1,000 volt-amperes), equal to the capacity of the power grid in western Jiangxi
Province, for the sole use of LDK Solar’

%2 gee Council Implementing Regulation (EU) No 1239/2013 of 2 December 2013 imposing a definitive
countervailing duty on imports of crystalline silicon photovoltaic modules and key components (i.e. cells)
originating in or consigned from the People's Republic of China. Paras 354-368, Chen, G. (2015). China’s Solar
PV Manufacturing and Subsidies from the Perspective of State Capitalism. The Copenhagen Journal of Asian
Studies 33(1), pp. 90-105, page 98.

3 7hang, S., Andrews-Speed, P, Ji, M. (2014). The erratic path of the low-carbon transition in China: Evolution
of solar PV policy. Energy Policy 64, pp. 903-912. page 908.

%4 Chen, G. (2015). China’s Solar PV Manufacturing and Subsidies from the Perspective of State Capitalism.
The Copenhagen Journal of Asian Studies 33(1), pp. 90-105, page 96.
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The PV industry was not only included amongst the seven 'strategic’ industries in the 12th
FYP (2011-2015) under the new energy chapter, but a specific plan for the PV industry was
elaborated in that context (12th FYP for the Solar Photovoltaic industry). In that plan the
Government of China committed itself 'to promote the implementation of various photovoltaic
support policies'®® and ‘formulate overall preparation of supporting policies on industry,
finance, taxation/...J".*® In practical terms these plans have translated into very significant
increases in capacity for PV in China. While capacity has been steadily growing in the last 10
years, ‘it has more than doubled between 2012 and 2015 (from 43.8 GW in 2012 to 96.3 GW
in 2015) .2’

Another industry impacted by state planning is new energy vehicles (‘NEV’). In 2012, The
State Council issued a Plan on the Development of Energy-saving and New Energy Car
Industry (2012-2020) which set targets for production of electric vehicles in China. The plan
states that by 2015, there would be aggregated production and sales of 500 000 pure and
plugged in electric vehicles, rising to over 5 million by 2020.%® The Made in China 2025 plan
confirms the importance of these targets by including New Energy Vehicles and Equipment
among its ten strategic sectors. In that context, section 3.6.6 of the plan 'Energy Efficient and
New Energy Automobiles' states: ‘We will continue to support electric automobiles and fuel
cell vehicles’. Such objectives appear to have given rise to an explosive growth of production
of electric vehicles - official statistics from the MIIT website show that: ‘in 2014, the
aggregated production of new energy vehicles reached 83 900 (x4 compared to last year) '**°
and ‘in 2015, the aggregated production of new energy vehicles reached 379 000 (x4
compared to last year)’.?*°

According to the estimates by CRU, thanks to government intervention the sector is
developing very rapidly and the Chinese NEV market has good chances of achieving its goal
to have 5 million vehicles on the road by 2020 (See Figure 2):

255 12" FYP for the Solar Photovoltaic Industry, Section I1L.ii.

%6 |bid., Section VL.i. China also had clear development goals with regard to economic objectives and the
enterprise structure: ‘By 2015, in China there will be one PV enterprise with annual sales revenue exceeding
RMB 100 billion, 3-5 PV enterprises with annual sales revenue exceeding RMB 50 billion, and 3-4 enterprises
specializing in PV equipment manufacturing with annual sales revenue exceeding RMB 1 billion.’. See 12" FYP
for the Solar Photovoltaic Industry, Section 3-111.

7 Recital 595 Commission Implementing Regulation (EU) 2017/366 of 1 March 2017 imposing definitive
countervailing duties on imports of crystalline silicon photovoltaic modules and key components (i.e. cells)
originating in or consigned from the People's Republic of China following an expiry review pursuant to Article
18(2) of Regulation (EU) 2016/1037 of the European Parliament and of the Council and terminating the partial
interim review investigation pursuant to Article 19(3) of Regulation (EU) 2016/1037.

%8 plan on the development of energy-saving and new energy car industry, Section I11-ii, available at:
http://www.gov.cn/zwgk/2012-07/09/content_2179032.htm (accessed on 10 October 2017).

29 MIT website, 12 H #AEIRIK 277 B R0 2.7 73, Available at:
http://www.miit.gov.cn/n1146312/n1146904/n1648362/n1648363/c3488217/content.html (accessed on 13
December 2017).

%0 MIIT website, 2015 4E 12 A ¥ihEJE7< 7 &1k 10 Ji4¥, Available at:
http://www.miit.gov.cn/newweb/n1146312/n1146904/n1648362/n1648363/c4588273/content.html (accessed on
13 December 2013).
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Figure 2: NEV production forecast
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Source: CRU. (2016). Cobalt’s future in Chinese EVs. Available at: https://www.crugroup.com/knowledge-and-
insights/insights/cobalt-s-future-in-chinese-evs/ (accessed on 16 October 2017).

Even though China is in the process of reforming the excessive financial support policy for
the NEV sector,?®* the support of the central and local governments which allowed for the
sector to develop rapidly was substantial. For example, the support granted to the NEV sector
in 2014 amounted to RMB 10 billion.” Also, existence of ‘zombie’ companies in the NEV
sector shows that the rapid growth is not necessarily driven by demand.?*

A further example of the impact of plans on manufacturing trends can be seen in the robotics
sector. The 12" FYP for the High-end Equipment Manufacturing Industry (2011-2015)
outlined a plan for overall revenue in the intelligent equipment sector to surpass RMB 1
trillion by 2015 and a target to produce 30% of intelligent equipment with domestic
technologies.?®* China underlined furthermore its particular focus on robotics in 2015 in the
Made in China 2025 plan, under the chapter ‘High-end numerical control machinery and
robotics’. The specific 13" FYP for the sector, the Robotic Industry Development Plan (2016-
2020), sets an annual production target of 100 000 industrial robots using self-owned brands
by 2020. According to a State Council website, ‘special funds from the central budget will be

! See for example Feng, E. and Clover, C. (2017). China puts a stop to electric-car gold rush, Financial Times,
27 June 2017, available at: https://www.ft.com/content/891d8264-5016-11e7-bfb8-997009366969 (accessed on
19 November 2017).

%2 xinhua Finance. (2016). China’s new energy vehicle subsidies to become marketized, 05/09/2016 available at:
http://en.xfafinance.com/html/Industries/Consumer_Products and_Services/2016/257416.shtml (accessed on
29/11/2017).

%3 5outh China Morning Post. (2017). Is China’s electric car dream turning into a zombie nightmare? Available
at: http://www.scmp.com/news/china/economy/article/2057439/chinas-electric-car-dream-turning-zombie-
nightmare (accessed on 16 October 2017).

2% China Daily., (2012). Chinese robot wars set to erupt. Available at: http://usa.chinadaily.com.cn/epaper/2012-
12/06/content_15992180.htm (accessed on 16 October 2017).
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earmarked to support robotics research and development, and financial institutions are
s 265

encouraged to finance robotic projects’.
The growth of the robotics industry in China is very rapid, especially considering that before
2008 there was almost no robotics industry in China.”®®

The industry benefits from governmental support,?®’ which allowed for the creation of

overcapacity. China itself recognises that as a problem — according to a State Council website:

China is highly alert of redundant construction and overcapacity risks in its
robotics industry amid rapid development. [...] China now has more than 800
robotics enterprises, with some 72 400 industrial robots produced in 2016, up
34.3% year on year [...] To avoid redundant construction, the ministry will
strengthen government guidance for local authorities and robot producers in
accordance with the country’s “Made in China 2025 plan [...] The ministry will
also set strict and clear criteria for market entry to promote scientific and
rational development of the robotics industry, [...]. The country introduced the
“Made in China 2025 blueprint in May 2015 to move its manufacturing sectors
up the value chain, promoting development in 10 key sectors including
robotics.?®

4.4, CHAPTER SUMMARY

The system of plans constitutes an important and sophisticated tool for the Chinese authorities
to shape the economic and social life of the country. This holds true despite their complex
structure sometimes combined with wording open to interpretation (see section 4.2.2. above).

%5 gee State Council website, China to triple industrial robot production by 2020, available at:
http://english.gov.cn/state_council/ministries/2016/04/27/content 281475336534830.htm. (accessed on 16
October 2017). See also the Robotic Industry Development Plan (2016-2020), available at:
http://www.ndrc.gov.cn/zcfb/zcfbghwb/201604/t20160427_799898.html (accessed on 16 October 2017).

%6 China Daily. (2014). Over 30 robot factories under construction in China, available at:
http://www.chinadaily.com.cn/business/2014-10/27/content 18808711.htm (accessed on 16 October 2017).

%7 <Chinese robot makers are to benefit from favourable government policies to kelp boost development [...] The
policies will include subsidies for companies who buy local brand robots, and a national merger and acquisition
fund to help Chinese makers acquire world-advanced technologies from foreign companies [ ...],industrial robot
manufacturing is one of 10 key sectors that will benefit first from the newly released national plan Made in
China 2025. Under the direct supervision of Premier Li Kegiang, it is designed to make breakthroughs in
bottleneck areas so that the country can play an important role in global manufacturing.” in China Daily, (2015).
China to give robot makers subsidies and funding available at: http://www.chinadaily.com.cn/china/2015-
09/16/content_21896671.htm (accessed on 16 October 2017). See also ‘[China is] home to the world’s fastest-
growing robotics market and vast manufacturing sector where companies are under pressure to automate. /...J.
Guangdong province, for example, announced in 2015 plans to offer 943 billion yuan ($137 billion) in subsidies
to about 2,000 local companies, including both robot makers and those making autos, home appliances, and
construction materials, that are looking to automate their plants.” In Bloomberg News. (2017). Inside China’s
Plans for World Robot Domination. Available at: https://www.bloomberg.com/news/articles/2017-04-
24/resistance-is-futile-china-s-conquest-plan-for-robot-industry (accessed on 16 October 2017).

%8 See State Council website, China ‘highly alert’ of overcapacity in robotics: regulator,
http://english.gov.cn/state_council/ministries/2017/03/11/content 281475591820951.htm (accessed on 16
October 2017).
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Far from merely constituting a platform for possible government interventions into the
economy, the planning system is more systemic, as the initially broader policy orientations of
the higher level plans (see in particular section 4.2.7) are gradually fleshed out (see section
4.2.8) to the point of translating into individual projects receiving government support (see
sections 4.2.9 and 4.2.10). The set of interventionist tools which the plans envisage to be
employed by government bodies ranges from quantitative and qualitative development
targets, production targets, and capacity control, to financial support, security of supply,
interventions into the corporate structure of businesses, etc. (see section 4.2.9) and is mirrored
by the pledge to encourage and support the sectors/areas/companies which the plans designate
as priorities (see in particular section 4.2.7).

Plans are more than just strategic visions. Numerous provisions in laws and in the plans
themselves attest to their binding nature. They determine the direction of the Chinese
economy, set out priorities and prescribe the goals which all levels of government and
emanations of the State must focus on and strive to implement. The objectives set by the plans
are of a binding nature (see section 4.3.1) and the higher level authorities regularly control
and monitor the progress of their fulfilment (see section 4.3.2).

Overall, the structure of the existing planning system, as well as substance of the current set
of plans — the 13" FYPs at the respective levels of administration — suggests that, even though
the FYPs, as well as the strategic initiatives, maintain the stated objective of allowing the
markets to play a decisive role in resource allocation (see sections 4.2.3 and 4.2.7). The
Chinese leadership continues to rely on a planning mechanism which strongly encourages the
direction of resources towards sectors deemed to be strategic or emergent. Impact of plans is
also manifest by the rapid growth seen in some sectors identified as strategic regardless of
whether or not it results in overcapacities or 'zombie companies’ (see section 4.3.4).
Therefore, the planning system has a decisive impact on the economy, whereby the State fixes
the conditions of competition based on public policy objectives.
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5. STATE OWNED ENTERPRISES

5.1.  Introduction - SOEs and their weight in the Chinese economy............cc.ccocvvvvrnenene. 85
5.2.  Legal and institutional frameWOrK ............ccccviieiieie i 90
5.3.  SOE reforms 2013 to date — Lack of market-oriented reform of SOEs.................... 92

5.4. Practical implementation of the legal framework — SOEs are controlled by the
Chinese government and operate as a tool of government poliCies ..........ccccovveiiieeiiieinenne, 97

5.5. Government CONTIOl OVEE SOES.......oooooeieeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e 97

5.5.1.  Government control over SOEs' corporate structure — fewer but bigger SOEs. 97
5.5.2. Government and CCP control over SOES' personnel..........ccccccvvenviinniiennn, 100
5.5.3.  Government control over SOEs via the Party and its local organisations ....... 103
5.5.4. SOEs as vehicles to pursue Government economic pPoliCIeS.........ccccvvvvivveerinnns 106

5.6, Chapter SUMMAIY .....cveiiiiiiiieitie sttt st e et e e e be e sna e e sraeanes 108

5.1. INTRODUCTION - SOES AND THEIR WEIGHT IN THE CHINESE ECONOMY

This chapter analyses the extent to which the Chinese market is served by enterprises which
operate under the ownership, control or policy supervision or guidance of the Chinese
authorities. The OECD defines an SOE as follows:

[A]ny corporate entity recognised by national law as an enterprise, and in which
the state exercises ownership, should be considered as an SOE. This includes joint
stock companies, limited liability companies and partnerships limited by shares.
Moreover statutory corporations, with their legal personality established through
specific legislation, should be considered as SOEs if their purpose and activities,
or parts of their activities, are of a largely economic nature.

Furthermore, the following companies are considered to be SOEs:

[...] enterprises [...] under the control of the state, either by the state being the
ultimate beneficiary owner of the majority of voting shares or otherwise
exercising an equivalent degree of control. Examples of an equivalent degree of
control would include, for instance, cases where legal stipulations or corporate
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articles of association ensure continued state control over an enterprise or its
board of directors in which it holds a minority stake. *°

For the purpose of this report, the above OECD definition would be in line with the view of
the Commission services that the notion of SOEs should encompass the effective exercise of
control over the relevant entity?” rather than looking only at formal ownership structure.
However, this is not a generally accepted definition of SOEs in China. While the relevant
Chinese legislation refers to ‘state-invested enterprises’ and defines them as ‘a wholly state-
owned enterprise or company with the state being the sole investor, or a company in which
the state has a stake, whether controlling or non-controlling’,>"* the official Chinese statistics
are based on the categories of ‘state-owned enterprises’ and ‘state-holding enterprises’.?’ In
addition, the Chinese authorities also operate with the term ‘state-controlled enterprises’ which
encompasses enterprises with more than 50% state ownership, as well as those where the
State has less than 50% ownership but more than other shareholders or those where the State
owns less shares than other shareholders but obtains control through agreement.?”® This latter
definition would come closest to the above OECD notion of SOEs as entities in which the

State effectively exercises control.

Another level of complexity in delineating the precise extent of the state-owned and/or state-
controlled sector stems from the fact that standard corporate metrics may ‘fail to capture key
aspects of Chinese corporate governance and industrial organization’?’* since, in the Chinese
economy, control is reportedly sometimes conferred not only via the ownership- or
agreement-based channels but can originate from other, more informal arrangements. Such
arrangements which have also been described as ‘networked hierarchy’?” originate typically

%9 5ee OECD. (2015). Guidelines on Corporate Governance of State-Owned Enterprises, p.14. Full version of
the guidelines: http://www.oecd-ilibrary.org/governance/oecd-guidelines-on-corporate-governance-of-state-
owned-enterprises-2015_9789264244160-en (accessed on 17 August 2017). It further refers to border line cases
which need to be assessed on a case-by-case basis.
%1% See OECD. (2015). Guidelines on Corporate Governance of State-Owned Enterprises, p. 15.
21| aw on the State-Owned Assets of Enterprises, Article 5 (see further section 5.2).
272 See the China Statistical Yearbook (2016), in particular sections 1-7 and 1-8 including the explanatory notes
after sections 1-8 and 13-15, http://www.stats.gov.cn/tjsj/ndsj/2016/indexeh.htm (accessed on 21 September
2017). The category ‘state-owned enterprise’ comprises ‘non-corporation economic units where the entire assets
are owned by the State’ whereas the category ‘state-holding enterprises’ refers to ‘the original state-owned
enterprises and state-holding enterprises. They are classified according to the actual investment made by the
contrib[ut]or of state-owned part in the paid-in capital of the enterprises, or the degree of control or dominance
of the contributor on the assets of the enterprises.” The state holding enterprises can be absolute state-holdings
(with the State in possession of more than 50% of the paid-in capital) or relative state-holding (with the State
being the biggest shareholder but in not possessing more than 50% of the paid-in capital) or agreed state-holding
(where the State has actual control over the enterprises according to agreements). see also OECD Working
Group on Privatisation and Corporate Governance of State Owned Assets (2009) State Owned Enterprises in
China: Reviewing the Evidence , http://www.oecd.org/corporate/ca/corporategovernanceofstate-
ownedenterprises/42095493.pdf, p.5-6 (accessed on 21 September 2017).
2BWTO Trade Policy Review China report - WT/TPR/S/342 (2016), p. 93,
https://www.wto.org/english/tratop_e/tpr_e/s342_e.pdf (accessed on 9 October 2017)
214 Lin, L. and Milhaupt, C. (2013). We are the (National) Champions: Understanding the Mechanisms of
2S7t5z71te Capitalism in China. Stanford Law Review Vol. 65:697, p. 706 ff.

Ibid.
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in a dense network of connections and personal links between individual SOEs managers and
political cadres which in turn are an expression of the Party exercising control over the
economy.

Given the above limitations with respect to defining SOEs in China, as well as the lack of
reliable figures in particular on the sub-central level of government, the following figures
illustrating the importance of SOEs in the Chinese economy are estimates.?’® The assets of
centrally controlled SOEs, industrial as well as non-industrial, are estimated to equal some
USD 5.6 trillion worth of assets, with another USD 690 billion abroad®”” while the total assets
of non-financial SOEs at central and sub-central level has been reported to exceed USD 16
trillion in 2013.2’® In terms of industrial sector only, according to the latest figures published
by the IMF, Chinese SOEs account for 40% of total industrial corporate assets and for more
than half of total corporate debt.?’® At the same time, the IMF estimates that SOEs produce
less than 20% of China's industrial output.?® This is in line with the findings of the 2016
World Trade Organisation (‘WTO?) trade policy review report, according to which in 2014,
SOEs accounted for 22% of the share of industrial output. The 2016 annual report to Congress
by the U.S.-China Economic and Security Review Commission,?" relying on data collected in
2014, indicates that SOEs accounted for 38% of China's industrial assets with the contribution
to the industrial output being between 25% and 30% on average. While in the past, in
particular during the decade between mid-90ies and 2007, the overall presence of SOEs in the
Chinese economy may have decreased,?®* IMF points out the recent growth in the size of the
state-owned sector which this may result in crowding out private enterprises in a number of
sectors.?®® At the same time, the WTO report also emphasizes that SOEs retain a significant
share of the strategic sectors®®* where they effectively control the market by holding a share of

2 Which are likely to underestimate the actual extent of government ownership in China as none of the above-
mentioned SOE definitions captures all the complexities of the relevant ownership/control structures.

T Leutert, W. (2016). Challenges Ahead of China's Reform of State-Owned Enterprises. Asia Policy No. 21,

p. 86.

#78 Using a 2013 exchange rate of RMB 6.1 per USD. See Shen, J. (2015). SOE reform (1): Improving corporate
governance. Mizuho Economic Research report of 29 May 2015, p.3

2 International Monetary Fund. (2017). IMF Country report No. 17/247: The People's Republic of China —
Article IV Consultation, p. 15. https://www.imf.org/en/Publications/CR/Issues/2017/08/15/People-s-Republic-of-
China-2017-Article-1V-Consultation-Press-Release-Staff-Report-and-45170 (accessed on 9 October 2017).

%0 nternational Monetary Fund. (2016). Proactive Reforms Critical to China’s Medium-Term Growth
Prospects. https://www.imf.org/en/News/Articles/2016/08/11/14/40/NA081216-Proactive-Reforms-Critical-to-
China-Medium-Term-Growth-Prospects (accessed on 17 August 2017).

%81 J.S.-China Economic and Security Review Commission. (2016). Annual report to Congress, p. 92.,
https://www.uscc.gov/Annual_Reports/2016-annual-report-congress (accessed on 9 October 2017).

%82 5ee Naughton, B. (2016). State Enterprise Reform: Missing In Action. China Economic Quarterly June 2016.
Gavekal Dragonomics, p. 15-16.

%83 nternational Monetary Fund. (2017). IMF Country report No. 17/247: The People's Republic of China —
Article IV Consultation, p. 16.

284 Defence, electricity generation and distribution, petroleum and petrochemicals, telecommunications, coal,
civil aviation and waterway transport were designated as strategic sectors in 2006. See: e.g. Huanxin, Z. (2006).
China names key industries for absolute state control (http://www.chinadaily.com.cn/china/2006-
12/19/content_762056.htm, accessed on 17 November 2017). However, considering industrial sectors to have a
higher or lower degree of strategic importance is a category evolving over time and it appears to vary also
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https://www.uscc.gov/Annual_Reports/2016-annual-report-congress
http://www.chinadaily.com.cn/china/2006-12/19/content_762056.htm
http://www.chinadaily.com.cn/china/2006-12/19/content_762056.htm
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80% - 90%.2%° It has been also pointed out that lately, SOEs are boosting presence in sectors
of the modern services and technologies, considered of strategic importance by the
government of China more recently (see Figure 3). Other methods of measuring the
importance SOEs in the Chinese economy — such as e.g. income, profit and tax paid or
proportion of total equity of all companies listed on the Shanghai and Shenzhen Stock
Exchanges (‘SZSE’) — equally point to the important role of SOEs in China.?®® In addition to
the overall extent of government ownership in China, SOEs also tend to be several time larger
than private enterprises on the level of individual enterprises, irrespective whether the
criterion used for such measuring is total assets, revenues or profits.?®’

The overall number of non-financial SOEs in China is estimated to exceed 150 000 (of which
52 000 are controlled by the central government, 42 000 by provincial, 16 000 by municipal
and 45 000 by county level governments, respectively),?® with an upward tendency since
approximately 2010.%%° Available data suggest that even though SOEs at the sub-central level
account for the majority of entities, assets and employees, the centrally controlled SOEs tend
to be concentrated in strategic sectors where they have the task to represent China and deliver
on industrial policy objectives.?®

In terms of SOEs' overall presence in industrial sectors, according to OECD,** a large
number of sectors are dominated or include a significant share of SOEs. This presence goes
well beyond the strategic sectors mentioned above (for instance, in the construction sector,
SOEs would account for less than 10% of companies present but for more than 35% of
revenues).?*

depending on the political context (see e.g. the 2010 designation as Strategic Emerging Industries of the
following sectors — clean energy, next-generation IT, biotechnology, high-end equipment manufacturing, new
materials, clean energy vehicles). See more details in U.S.-China Economic and Security Review Commission
(2016). Annual report to Congress, p. 100.
z:z See WTO Trade Policy Review China report - WT/TPR/S/342 (2016), p.96.

Ibid.
87 See the China Statistical Yearbook. (2016). sections 13-4 and 13-6 on the basis of the ‘state-holding
enterprises’ used in the context of Chinese statistics (see above in footnote 272).
288 Mizuho Securities Asia Ltd. (2015). Mizuho Economic Research report of 24 November 2015, p.1, 3.
89 See Butt, R. (2016). China is walking itself into a trap. Business Insider UK,
http://uk.businessinsider.com/china-needs-to-reform-state-owned-enterprises-2016-9?r=US&IR=T (accessed on
13 March 2017).
20 See Batson, A. (2017). The State of the State Sector. Gavekal Dragonomics, p. 9.
21 OECD Economic Surveys. (2015). China,Overview; p. 34. http://www.oecd.org/eco/surveys/China-2015-
g)g\éerview.pdf (accessed on 10 October 2017)

Ibid.
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Figure 3: SOEs are increasing their presence in the modern service economy (State-
owned enterprise share in fixed-asset investment, by sector group)
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Source: See Batson, A. (2017). The State of the State Sector. Gavekal Dragonomics, p. 9.

The number of SOEs under direct supervision of central SASAC (see further in section
5.25.3) amounted to 98 in October 2017%* and the Chinese state remains the majority
shareholder in all but one of the 100 largest publicly listed Chinese companies.?** According
to the Fortune Global 500 list, three China based SOEs feature among the four largest
companies in terms of revenue globally — State Grid Corporation of China, Sinopec Group
and China National Petroleum Corporation as numbers two, three and four, respectively.?%
Similarly, the largest 500 companies in China are reported to have earned USD 9.2 trillion in
2013, of which 86% was earned by SOEs and only 14% by private companies.?*®

The substantial role which SOEs maintain in the Chinese economy as described above®¥’
gives the government an exceptionally favourable platform to exert control over the country's
economy. Despite numerous announcements by the Chinese government at various points in

298 See the full list on the SASAC website: http://www.sasac.gov.cn/n2588035/n2641579/n2641645/index.html
(accessed on 3 October 2017).

2% See WTO Secretariat. (2016). Trade policy review 2016: China, 15 June 2016. p. 97;
https://www.wto.org/english/tratop_e/tpr_e/s342_e.pdf (accessed on 20 November 2017)

2% See Fortune Global 500, http://beta.fortune.com/global500/list (accessed on 10 October 2017).
Furthermore, China Construction Bank takes the 22nd place on the list, China State Construction Engineering
place 28, Agricultural Bank of China place 28, Bank of China place 42 and China Mobile Communications still
makes it among the 50 largest companies on place 47.

2% 1J.S.-China Economic and Security Review Commission. (2016). Annual report to Congress, p. 93.

27 See also World Bank and the Development Research Center of the State Council, P. R. China., (2013). China
2030: Building a Modern, Harmonious, and Creative Society. Washington, DC: World Bank, p. 26;
http://documents.worldbank.org/curated/en/781101468239669951/pdf/762990PUBOchina0Box374372B00PUB
LICO.pdf (accessed on 10 October 2017). This report concedes that ‘government ownership is widespread and
varied, covering most sectors and ranging from outright ownership to controlling interest to minority
shareholder’ (p. 26);
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time that pro-market SOE reforms would be imminent, the recent developments in the
relevant institutional and legal framework confirm rather the opposite tendency, namely to use
SOEs to pursue other goals (e.g. strategic, social) instead of aligning the SOEs' conduct with
market principles.

5.2. LEGAL AND INSTITUTIONAL FRAMEWORK

The general legal framework in which SOEs operate is set by Article 7 of the Constitution
which stipulates that: ‘the State-owned economy, namely, the socialist economy under
ownership by the whole people, is the leading force in the national economy. The State
ensures the consolidation and growth of the State-owned economy.” The Constitution
therefore unequivocally ascribes a particular role to the state-owned sector (as opposed to e.g.
the principle of ownership neutrality in the EU Treaties) for it to be the leading force of the
economy (see also Chapter 2).

These basic constitutional principles are reiterated and elaborated on by the relevant
secondary legislation,®®® in particular by the Company Law?® and the Law on the State-
Owned Assets of Enterprises*® (‘SOE Law’). According to Article 1 of the Company Law,
one of the central objectives of the legislation is to ‘safeguard the social and economic order
and promote the development of the socialist market economy’. This is further developed by
the SOE Law, Article 1 of which stipulates that the main purpose of the law consists of
‘safeguarding the basic economic system of China, consolidating and developing the state-
owned economy, strengthening the protection of state-owned assets, giving play to the leading
role of the state-owned economy in the national economy, and promoting the development of
the socialist market economy.’ The idea of consolidation and strengthening of the state-owned

sector is emphasized even more in Article 7 of SOE Law which mandates the State to:

2% According to Article 16 of the Constitution, http://www.npc.gov.cn/englishnpc/Constitution/node_2825.htm
(accessed on 29 August 2017). ‘State-owned enterprises have decision-making power with regard to their
operation within the limits prescribed by law.’

2% Company Law of the People's Republic of China (Adopted at the 5th Session of the Standing Committee of
the 8th National People's Congress on 29 December 1993. Revised for the first time on 25 December 1999 in
accordance with the Decision of the 13" Session of the Standing Committee of the Ninth People's Congress on
Amending the Company Law of the People's Republic of China. Revised for the second time on 28 August 2004
in accordance with the Decision of the 11" Session of the Standing Committee of the 10th National People's
Congress of the People's Republic of China on Amending the Company Law of the People's Republic of China.
Revised at the 18™ Session of the 10™ National People's Congress of the People's Republic of China on October
27, 2005. Revised for the third time on 28 December 2013 in accordance with the Decision on Amending Seven
Laws Including the Marine Environment Protection Law of the People's Republic of China at the 6" Session of
the Standing Committee of the 12™ National People's Congress; promulgated on 28 December 2013):
http://www.fdi.gov.cn/1800000121 39 4814 0 _7.html# Toc381707441 (accessed on 17 August 2017).

00| aw of the People's Republic of China on the State-Owned Assets of Enterprises (Adopted at the 5th session
of the Standing Committee of the 11th National People's Congress of the People's Republic of China on 28
October 2008 and promulgated on the same date):
http://www.lawinfochina.com/display.aspx?lib=law&id=7195&CGid= (accessed on 17 August 2017).
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[...] take measures to promote the centralisation of state-owned capital to the
important industries and key fields that have bearings on the national economic
lifeline and state security, optimize the layout and structure of the state-owned
economy, promote the reform and development of state-owned enterprises,
improve the overall quality of the state-owned economy, and strengthen the
control force and influence of the state-owned economy.

This clarification of the top-down relation of the State to the state-owned sectors is mirrored
by Article 36 of SOE Law which stipulates that ‘a state-invested enterprise*** making
investment shall comply with the national industrial policies [...] .

The current system of state owned asset management formally entered into force in 2003 by
means of a Decree of the State Council which promulgated the Interim Regulations on
Supervision and Management of State-owned Assets of Enterprises, adopted at the Eighth
Executive Meeting of the State Council on 13 May 2003 (‘SASAC Regulation’). ** The
overall objective of the SASAC Regulation, as provided for in Article 1 of the said Regulation
is wider than just preserving the interest of the State as an investor. Article 1 specifies that the
Regulation serves the main purpose to ‘establish a State-owned assets supervision and
management system that suits the needs of socialist market economy, better run State-owned
enterprises, push forward the strategic adjustment to the layout and structure of the State
economy*® | develop and expand the State economy [...]". Articles 5, 6 and 12 mirror the two
layer (central and provincial) system of state-owned asset supervision and administration
authorities, namely SASAC and local SASACs, that was already provided for in Article 11
SOE Law.

Furthermore, additional provisions of the SASAC Regulation confirm that the mission of the
SASACs is to pursue industrial policy and other public policy objectives. *** More
specifically, Article 14 lays down the main SASAC obligations one of which is to ‘maintain
and improve the controlling power and competitive power of the State economy in areas
which have a vital bearing on the lifeline of the national economy and State security, and
improve the overall quality of the State economy.” This obligation to shape the
economic/competitive structure of selected sectors does not necessarily sit well with Article 7
which provides for a separation of government functions of social and public administration
from the functions of investor on all levels of administration authorities: ‘the State-owned

%! The term “state-invested enterprise’ refers to a wholly state-owned enterprise or company with the State being
the sole investor, or a company in which the State has a stake, whether controlling or non-controlling — see
Article 5 of SOE Law.

%02 Decree of the State Council of the People's Republic of China No. 378 of 27 May 2003,
http://en.sasac.gov.cn/n1408035/c1477199/content.html (accessed on 10 October 2017).

%% Article 2 SASAC Regulation limits its applicability to the supervision and management of State-owned assets
of State-owned enterprises, State-owned holding enterprises and enterprises with State-owned equity.
Concerning the supervision and management of State-owned assets of financial institutions -which are outside
the scope of the SASAC Regulation — see Chapter 6.

%% Mattlin, M. (2007). The Chinese government's new approach to ownership and financial control of strategic
state-owned enterprises. Helsinki: Bank of Finland, Institute for Economies in Transition, p. 10.
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assets supervision and administration authority shall not perform the functions of social and
public administration assumed by the government.” SASAC therefore represents a body
which is ideally placed to pursue a wide range of government policies via SOEs and which
has been actively participating in — and sometimes setting (see below in section 5.3) - the
recent SOE reform agenda.

In 2017, the State Council further specified the role of SASAC in the Notice on Forwarding
the Plan of the State-owned Assets Supervision and Administration Commission of the State
Council on Promoting the Transformation of Functions by Primarily Focusing on Capital
Management (‘SASAC Notice’).>® The SASAC Notice calls for improving the regulation of
planning and investment and states in this connection that:

[i]t is essential to follow national strategies and major decision-making, enforce
national industrial policies and the overall requirements on the development of
key industries, adjust and optimize the layout of State-owned capital, step up
efforts of planning and guidance with regard to investment by central enterprises
[...].%

With regard to the operation of state-owned capital, the SASAC Notice provides that it is vital
to ‘promote the optimal allocation of State-owned capital by centering around the missions of
serving national strategic objectives’ and to ‘encourage SOEs to pursue long-term benefits,
and push State-owned capital to gravitate towards important sectors and key fields
concerning national security, national economic lifeline and people's livelihood, key
infrastructure, forward-looking strategic industries and enterprises with core competitive
» 307

edges’.

The legal framework described above governing SOEs and its supervision and administrative
authorities, i.e. the central and local SASACs, as well as some further authorities which are
exercising jurisdiction over a particular set of SOEs — such as the MOF for SOEs in the
sectors of financial and postal services or culture®®, sets up a system in which the SOEs,
rather than acting according to commercial considerations, have to pursue a number of other
objectives, such as complying with national industrial policies.

5.3. SOE REFORMS 2013 TO DATE — LACK OF MARKET-ORIENTED REFORM OF SOES

The 3™ Plenum Decision (see section 2.1.4) adopted on 12 November 2013 sets out the
overall purpose of the reforms as to ‘perfect and develop the socialist system with Chinese

%05 Notice on Forwarding the Plan of the State-owned Assets Supervision and Administration Commission of the
State Council on Promoting the Transformation of Functions by Primarily Focusing on Capital Management,
General Office of the State Council, Guo Ban Fa [2017] No. 38, promulgated on 27 April 2017.

%6 SASAC Notice, Point 2 (1).

97 |pid.

%8 OECD. (2017). OECD Economic Surveys: China 2017. OECD Publishing, Paris, p. 85;
https://www.oecd.org/eco/surveys/china-2017-OECD-economic-survey-overview.pdf (accessed on 10 October
2017).
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characteristics, and to modernize the system and ability to govern the country. We must pay
more attention to the systemic, integrated, and coordinated nature of reform’. At the same
time, the government's main role should be ‘to maintain macro-economic stability, strengthen
and optimize public services, guarantee fair competition, strengthen market's regulatory
control, safeguard market order, promote a sustainable development, promote common
prosperity, and make up for market malfunctions.’

The above could suggest that the 3™ Plenum Decision calls for fundamental reforms in line
with market principles. However, such conclusion is contradicted by section 2 of the 3"
Plenum Decision titled ‘Uphold and Perfect the Basic Economic System’. This section clearly
prefers the State directed economic model by proclaiming that:

the basic economic system of keeping public ownership as the mainstay of the
economy and allowing diverse forms of ownership to develop side by side is an
important pillar of socialist system with Chinese characteristics, as well as the
foundation of socialist market economic structure. [...] We must steadfastly
consolidate and develop the public sector of the economy, uphold the public
sector as the key player, develop state-owned economy's dominant role, and
constantly enhance state-owned economy's vigour, control, and influence.

Moreover, far from invoking market principles, the 3 Plenum Decision declares that:

state-owned capital investment and operation should serve the state strategic
goals, and should be geared more to the important industries and crucial sectors
vital to state security and the lifeline of national economy, primarily providing
public services, developing the important forward-looking strategic industries,
protecting the ecological environment, supporting scientific and technological
progress, and protecting state security.

The thrust of the 3" Plenum Decision is therefore geared towards emphasizing the need to
develop the dominant role of the state-owned economy with powerful SOEs where the State is
heavily involved in the operational decisions. This thrust became even more apparent at the
implementation stage when the SOE reform agenda outlined by the 3™ Plenum Decision was
broken down into a number of initiatives®® distributed among various authorities.?*° The
Guiding Opinions of the CPC Central Committee and the State Council on Deepening the
Reform of State-owned Enterprises (‘Guiding Opinions’),*** a document effectively prepared
by the State Council Leading Small Group on State Enterprise Reform, headed by Vice-

%% The entire 3rd Plenum Decision reforms entailed more than 300 initiatives of which 34 related to SOEs. SOE
reforms were also announced in virtually all provinces. See Naughton, B. (2016). State Enterprise Reform:
Missing In Action. China Economic Quarterly June 2016. Gavekal Dragonomics, p. 19. See further Mizuho
Securities Asia Ltd. (2015). Mizuho Economic Research report of 29 May 2015, p.4

310 SASAC, Ministry of Finance, NDRC etc.

1 Guiding Opinions of the CPC Central Committee and the State Council on Deepening the Reform of State-
owned Enterprises, Zhong Fa [2015] No.22, Adopted on 24 August 2015
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Premier Ma Kai,* are particularly relevant. They first recall that ‘the direction of socialist
market economic reform shall be adhered to’ and that it is ‘important to follow the rules and
laws of market economy and enterprise development, make unwavering efforts to separate
government from business, government from capital, and ownership from the right to business
operations.”*"* They also distinguish between two types of SOEs: those engaged in activities
of a public welfare nature and commercial SOEs. ** However, even with respect to
commercial SOEs, that they seek to reinforce the role of state ownership and to use such
ownership for strategic economic goals decoupled from market rules.**> According to Article
5 of the Guiding Opinions:

Commercial SOEs whose core business belongs to major industries and key fields
concerning national security or national economic lifeline, or that are mainly
responsible for major special project tasks shall maintain the position of State-
owned capital as the controlling shareholder [...]. Special business segments
shall be effectively separated from competitive business segments, and be
independently run and accounted for. The assessment of such SOEs shall not only
cover their Dbusiness performance indicators and the preservation and
appreciation of the value of their State-owned assets, but also focus on aspects
such as their efforts to serve national strategies, safeguard national security and
the operation of the national economy, develop cutting-edge strategic industries
and complete special tasks.

In the same vein, Article 14 of the Guiding Opinions stipulates that:

it is paramount to [...] optimize the key investment directions and fields for State-
owned capital by closely centering around the missions of serving national
strategies,**° and enforcing State industrial policies and the general requirements
of adjusting the layout of key industries, and push State-owned capital to gravitate
towards important sectors and key fields concerning national security, national
economic lifeline and people's livelihood, key infrastructure, forward-looking
strategic industries and enterprises with core competitive edges.

%12 |_eading Small Group on State Enterprise Reform was seemingly established precisely to resolve the
conflicting views on how to progress with the SOE reforms.

%1% See Guiding Opinions, point (2).

1% Ipid., points (4)-(6).

%15 See in that respect also the 2006 Notice of the General Office of the State Council on Forwarding the Guiding
Opinions of the SASAC about Promoting the Adjustment of State-owned Capital and the Reorganisation of
State-owned Enterprises (Guo Ban Fa [2006], No. 97, 5 December 2006) which declares among its main
objectives the goal to ‘further promote state-owned capital to concentrate on major industries and key fields
relating to national security and national economic lifelines (hereinafter referred to major industries and key
fields), and accelerate the formation of a batch of predominant enterprises with independent intellectual
property rights, famous brands and strong international competitiveness’.

318 See further Art. 5 of the Measures for the Supervision and Administration of Investment by Central
Enterprises (Order [2017] No. 34, issued 7 January 2017), according to which ‘the investment of central
enterprises shall serve the national development strategy [...].
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Moreover, the Guiding Opinions leave no doubt about the strong role to be attributed to the
CCP in the operation of SOEs. Article 24 stipulates that:

It is critical to unify the efforts to strengthen Party leadership with those to
improve corporate governance, include the overall requirements on Party
building into the articles of association of SOEs, [...], allow members of a SOE's
Party organization leadership [...] to be included in the board of directors, the
board of supervisors or the management through statutory procedures, and allow
members of a SOE's board of directors, board of supervisors and management
who are Party members [...] to be included in the SOE's Party organization
leadership. In principle, a SOE shall set the position of the chairman of the board
of directors separately from the position of the general manager, and its Party
secretary and chairman of the board of directors shall generally be served by the
same person.

The pursuit of non-market goals becomes further apparent in particular from a second set of
Guiding Opinions, titled Guiding Opinions on the Functional Definition and Classification of
State-owned Enterprises (‘Classification GO?).3'" The Classification GO develops the basic
division of SOEs as referred to in the Guiding Opinions, namely the division between SOEs
engaged in activities of a public welfare nature and commercial®*® SOEs.**® The Classification
GO also reiterate the subdivision of commercial SOEs into those active in sectors of sufficient
competition and those whose core business belongs to major industries and key fields
concerning national security or national economic lifeline, or that are mainly responsible for
major special project tasks.*?® The Classification GO envisages a radically different approach
with respect to development, regulation and responsibilities of each of these two types of
commercial SOEs. SOEs in competitive sectors shall be ‘supported and encouraged to
develop industries with competitive edges, optimize the investment directions of State-owned
capital, promote the transfer of State-owned property rights, promptly dispose of inefficient,
ineffective and non-performing assets, and sharpen their market competitiveness.” By
contrast, SOEs in strategic sectors shall ‘play an even bigger role in serving national macro-
economic control, safeguarding national security and national economic operation,
accomplishing special tasks and other aspects.’

Similarly, SOEs in competitive sectors

shall focus on strengthening regulation at the group company level, effectively
enforce and safeguard the lawful exercise of the rights to make material
decisions, select and appoint personnel, distribute remunerations, etc. by the

7 Guiding Opinions on the Functional Definition and Classification of State-owned Enterprises, Adopted on 30
December 2015 by SASAC, MoF and NDRC.

318 | . for-profit.

319 See point (1) Classification GO.

%20 5ee point (5) Guiding Opinions — see also above — and points (2) — (4) Classification GO.
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board of directors, ensure the business operation autonomy of the management,
and actively promote the system of professional managers.

This contrasts with SOEs in strategic sectors. SASACs are ‘required to [...] guide such
enterprises to highlight their primary business and better serve major strategies and macro-
control policies of the State.” Last but not least, the appraisal of SOEs differs. In competitive
sectors the appraisal ‘shall focus on their operating performance indicators, their
preservation and appreciation of the value of State-owned assets and their market
competitiveness.” In contrast, when it comes to SOEs in strategic areas, according to the
Classification GO:

it is imperative to reasonably determine the weight given to operating
performance indicators and the indicators of the preservation and appreciation of
the value of State-owned assets during their appraisal, and strengthen appraisal
in such aspects as their efforts to serve national strategies, safeguard national
security and national economic operation, develop forward-looking strategic
industries and accomplish special tasks.

It follows from this that all SOEs are subject to government direction. Some of the language
used in relation to SOEs in competitive sectors seems to be at first sight more 'market
oriented’. However, and more importantly, the Classification GO also stipulate that such
SOEs shall be ‘supported and encouraged to develop industries with competitive edges’. The
reference to ‘supported and encouraged’ amounts to an expression of the Government's long-
term political intention to maintain a direct control over the SOEs also in the competitive
sectors where large integrated Chinese SOEs are to play a leading role on the international
stage and where the State would provide resources for such developments.

The Guiding Opinions demonstrate that almost two years after the adoption of the 3" Plenum
Decision, the tension between declaring the need for market based reforms while using SOEs
as vehicles to pursue non-market goals persisted. At the same time, the Guiding Opinions and
the Classification GO already indicated where the future focus of the government would be.
Indeed, while SOEs may formally be subject to corporatisation (which should be finalized by
the end of 2017),%* the strategic, security-related, social and other objectives have prevailed
over commercial considerations. According to the IMF, this resulted in continued state
support to SOEs, lack of harder budget constraints, as well as absence of pressure to default
and exit where market forces warrant.*??

*1 Following earlier government initiatives (in particular the State Council Guiding Opinions on SOE Corporate
Governance, see section 5.5.2), the State Council confirmed in July 2017 that all central SOE's should complete
restructuring to become limited liability and joint stock companies by the end of the year. See e.g. Hu, Y. and
Zheng, X. (2017). Central SOEs reform will be done in 2017. China Daily,
http://www.chinadaily.com.cn/china/2017-07/27/content 30261201.htm ,(accessed on 10 October 2017).

%2 |nternational Monetary Fund. (2017). IMF Country report No. 17/247: The People's Republic of China —
Article IV Consultation, p. 31.
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5.4. PRACTICAL IMPLEMENTATION OF THE LEGAL FRAMEWORK — SOES ARE
CONTROLLED BY THE CHINESE GOVERNMENT AND OPERATE AS A TOOL OF

GOVERNMENT POLICIES

As outlined in the preceding section, SOEs, in practice, both in the strategic and in the
competitive sectors, represent an important vehicle for pursuing industrial policies by the
government. A pre-condition for this is effective control over the conduct of SOEs which the
Chinese government exercises by a number of means.

5.5. GOVERNMENT CONTROL OVER SOES
5.5.1. GOVERNMENT CONTROL OVER SOES' CORPORATE STRUCTURE — FEWER BUT
BIGGER SOEs

First of all, the government directly shapes the respective sectors' competitive landscape in
order to achieve strategic economic goals. Some key sectors are even kept under full state
control simply by means of regulatory prohibition for non-state companies to enter. SASAC's
2015 provisional list of SOEs in sectors where absolute state control should be maintained
featured the following enterprises: China North Industries Group; China Grain Reserves;
China National Petroleum; Sinopec Group; China National Offshore Oil; China Telecom
Group; China Mobile Group; and China United Network Communications Group. 2
According to the 2015 Opinions of the State Council on the Development of Mixed
Ownership Economy by State-owned Enterprises, SOEs ‘in commercial category with main
business in significant industries and key fields relating to the national security or the lifeline
of the national economy, or state-owned enterprises in commercial category mainly
undertaking major special projects shall maintain the controlling position of state-owned
capital [...].%%

Second, according to the State Council: ‘China will speed up the regrouping of central State-
owned enterprises to further reform and develop them.” **® As pointed out by a SASAC
source ‘to judge the regrouping of central SOEs, one must have a global and national
strategic view on whether it will increase the international competitiveness of Chinese
enterprises, safeguard the security of national industries and people’s livelihoods, and protect
the environment for the development of small and medium-sized enterprises.” In other words,
the mergers/consolidation aim at regrouping the central SOEs ‘to 80 pro-innovation and

%23 See Mizuho Securities Asia Ltd. (2015). Mizuho Economic Research report of 5 June 2015, p.4.

%24 See the Opinions of the State Council on the Development of Mixed Ownership Economy by State-owned
Enterprises, Guo Fa [2015] No.54, issued on 23 September 2015, point 11.4.

%25 China to further regroup central State-owned enterprises (2016);

http://english.gov.cn/policies/policy watch/2016/08/23/content 281475423704259.htm (accessed on 14 March
2017). See also European Union Chamber of Commerce in China (2017). China Manufacturing 2025, putting
industrial policy ahead of market forces, p. 19; http://www.europeanchamber.com.cn/en/publications-
archive/473/China_Manufacturing_2025_Putting_Industrial_Policy Ahead of Market Force (accessed on 10
October 2017).
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international-competitive “national enterprises”’*?®. Corresponding government regulations
are in place since longer time already: the 2010 Opinions of the State Council on Promoting
Enterprise Merger and Restructuring)®*’ were followed in 2013 by the Guiding Opinions on
Accelerating the Promotion of Mergers and Reorganizations of Enterprises in Key Industries
(‘Mergers GO’),**®and in 2014 by the Directive on optimizing the corporate structure by
restructuring the market environment, which promotes mergers of SOEs.**

In line with the abovementioned statements by the State Council and SASAC, the Mergers
GO stipulate® that

Through promoting enterprises' mergers and reorganisation, [the aims and tasks
are]

-to raise the industry concentration level,
-to foster scaling up,

-to intensify operations,

-to raise market competitiveness,

-to foster a number of large enterprise groups that are competitive at
international level,

-to foster the industry's structural optimisation and upgrading;(...)
[goals are:]

- Speed up the strategic adjustment of the state-owned economy's arrangements
and structures,

- foster the development of the non-public economy and of SMEs,

%26 China to further regroup central State-owned enterprises (2016);

http://english.gov.cn/policies/policy watch/2016/08/23/content 281475423704259.htm (accessed on 14 March
2017). See also European Union Chamber of Commerce in China (2017). China Manufacturing 2025, putting
industrial policy ahead of market forces, p. 19; http://www.europeanchamber.com.cn/en/publications-
archive/473/China_Manufacturing_2025 Putting_Industrial_Policy Ahead of Market Force (accessed on 10
October 2017).

%27 Opinions of the State Council on Promoting Enterprise Merger and Restructuring [GuoFa, No.27 [2010]
issued on 28 August 2010]; http://www.lawinfochina.com/Display.aspx?lib=law&Cqgid=137472 (accessed on 20
November 2017).

%28 See http://www.miit.gov.cn/n1146285/n1146352/n3054355/n3057292/n3057306/c3574657/content.html,
Gong Xin Bu Lian Chan Ye [2013] No. 16, (accessed on 19 September 2017). The Mergers GO spell out the
official policy to undertake industrial concentrations of domestically-invested companies in selected sectors,
such as automotive, steel, cement, shipbuilding, electrolytic aluminium, rare earths, electronic information,
pharmaceuticals or agriculture industries.

329 See http://www.gov.cn/zhengce/content/2014-03/24/content_8721.htm, Zhong Fa: 2014 No. 14, Promulgated
on 7 March 2014 (accessed on 17 August 2017).

%0 See Main Objectives and main tasks’ of the Mergers GO, Chapter 2 (emphasis added).
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- improve the economic fundamental system allowing the development of the
public ownership economy as a pillar together with the development of the
diversified ownership economy. (emphasis added)

The consolidation plans resulted in a growing number of SOE restructurings>>" (see Figure 4)

in recent years, including a series of SOEs mega-mergers, such as for instance between the
railway vehicle manufacturers China North Locomotive & Rolling Stock Industry and China
South Locomotive & Rolling Stock in 2014,%? between the shipping groups COSCO and
China Shipping in 2015,%® between the steel producers Baosteel Group Corp. and Wuhan
Iron & Steel Group Corp. in 2016, between the textile equipment maker China Hi-Tech
Group Corp. and China National Machinery Industry Corp in 2017**0r between the mining
conglomerates China Metallurgical Group Corporation and China Minmetals Corporation in
2015.%% Streamlining the structure of existing SOEs into large industrial groups facilitates in
turn the state's goal of ‘exerting control and implementing development policies through the
networks organized around the core companies’. **" The Chinese Antimonopoly Law
(‘AML’)*® makes it theoretically possible for this type of merger to be exempted from the
standard merger control. This follows from Article 22(2) AML according to which a merger
where ‘one business operator who is not a party to the concentration has the power to
exercise more than half the voting rights of every business operator concerned’ does not need
to be declared to the Anti-monopoly Authority. In recent practice, mergers among SOEs are
nevertheless regularly notified to MOFCOM. However, according to available information,
these mergers are cleared unconditionally.® It is worthwhile noting that the State Council

! The restructuring process is facilitated by the ongoing corporatisation of SOES.

%2 See Zhong, N. (2014). Two Railway Giants Announce Merger. China Daily;
http://www.chinadaily.com.cn/business/2014-12/31/content 19206058.htm (accessed on 14 March 2017). See
also Mizuho Securities Asia Ltd (2015). Mizuho Economic Research report of 5 June 2015.

%3 See Tian, S. (2015). China Approves Shipping Giants” Merger. Xinhua;
http://news.xinhuanet.com/english/2015-12/11/c_134907868.htm (accessed on 14 March 2017); See also
European Union Chamber of Commerce in China (2017). China Manufacturing 2025, putting industrial policy
ahead of market forces, p. 19.

4 See Wu, Y. and Yang, Z. (2016). Big merger forms No 2 steel giant. China Daily;
http://usa.chinadaily.com.cn/business/2016-12/02/content 27545506.htm (accessed on 14 March 2017). Further
SOE mergers have been recently seen e.g. in the energy, food and agriculture or construction sectors.

%5 See Feng, C. (2017). Machinery Giants Merge as Industry Reform Plow Ahead. CaixinGlobal;
http://www.caixinglobal.com/2017-07-03/101109351.html (accessed on 5 October 2017).

%6 See for example Hornby, L. (2015). Beijing orchestrates mining merger between Minmetals and MCC,
Financial Times. https://www.ft.com/content/6df65a0a-9d99-11e5-8cel-f6219b685d74, (accessed on 20
November 2017).

%7 Lin, L. and Milhaupt, C. (2013). We are the (National) Champions: Understanding the Mechanisms of State
Capitalism in China. Stanford Law Review Vol. 65:697, p. 730.

%8 Anti-monopoly Law of the People's Republic of China, adopted at the 29th Meeting of the Standing
Committee of the Tenth National People's Congress on August 30, 2007;
http://www.china.org.cn/government/laws/2009-02/10/content 17254169.htm (accessed on 10 October 2017).
%9 See for example the MOFCOM webpage concerning the Baosteel Group Corp. and Wuhan Iron & Steel
Group Corp (entry no. 53) http://fldj.mofcom.gov.cn/article/zcfh/201701/20170102495842.shtml (accessed on 6
December 2017). See further MLex. (2016). Chinese SOEs face few antitrust hurdles as wave of state-led M&A
continues; MLex market insight. 27 July 2016.
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emphasized in 2016 the fact that ‘the regrouping is not a simple reduction of the number of
central SOESs as their assets expanded seven times during the past 13 years.*3*

Figure 4: Mergers of State-owned Enterprises
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Source: Meissner, M., Shih, L., Kinzius, L. and Heep, S. (2015). Like a phoenix from the ashes: reforms are to
bolster China's state-owned enterprises. MERICS Web-Special, p. 8. https://www.merics.org/en/merics-
analysis/archiv/dossierweb-special/web-specialsl/ (accessed on 10 October 2017)

5.5.2. GOVERNMENT AND CCP CONTROL OVER SOES' PERSONNEL

A second channel of Chinese government's control over SOEs is the persisting influence over
appointments of key management personnel, as well as the ever stronger presence of the
Communist party organizations in SOEs.

Article 12 of the SOE Law specifies that ‘a body performing the contributor's functions on
behalf of the corresponding people's government shall enjoy the return on assets,
participation in major decision-making, selection of managers and other contributor's rights
to the state-invested enterprises according to law.” Article 22 of the SOE Law spells out the
role of such bodies in relation to senior staff of SOEs:

A body performing the contributor's functions shall, according to laws,
administrative regulations and enterprise bylaws, appoint or remove, or suggest
the appointment or removal of the following personnel of a state-invested
enterprise: (1) Appointing and removing the president, vice-presidents, person in
charge of finance and other senior managers of a wholly state-owned enterprise;
(2) Appointing and removing the chairman and vice-chairmen of the board of
directors, directors, chairman of the board of supervisors, and supervisors of a
wholly state-owned company [...].

0 See State Council website. (2016). China to further regroup central State-owned enterprises;
http://english.gov.cn/policies/policy watch/2016/08/23/content 281475423704259.htm (accessed on 14 March
2017).
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With respect to appointing management of SOEs, the applicable law entrusts SASAC and
local SASACs with competences which effectively ensure control over the composition of the
companies' statutory bodies, including Articles 12 and 22 SOE Law as described in section
5.2 as well as Art. 13 SASAC Regulation according to which ‘appoint or remove the
responsible persons of the invested enterprises and evaluate their performance in accordance
with the statutory procedures, and grant rewards or impose punishments based on the
evaluation results’®** is one of SASAC's main responsibilities. Moreover, the State Council
Guiding Opinions on SOE Corporate Governance (‘Corporate Governance GO’) from April
2017 **? contain a direct mandate for the Party to set the procedures and recommend
candidates for SOE managers formally appointed by the boards of directors.>** At the same
time, ‘the secretary of the Party group (Party committee) and the chairman of the board of
directors shall in general be the same person and further work shall be done for the full-time
deputy secretary to join the board of directors’.*** The Corporate Governance GO therefore
effectively confer on the Party the power to exercise significant influence within the SOE's
central decision making body, as well as to nominate the SOE's management. This is what the
Guidelines describe as: ‘inherent combination of the principle of cadre management by the
Party with the selection and appointment of managers by the board of directors’ or

‘leadership system of bi-directional entry and cross holding of posts>.>*

In practice, the Communist Party's Central Organisation Department **® appoints top

executives of some 50 core SOEs. These top managers enjoy a standing equivalent to political
elites of the same rank, such as that of a vice provincial party secretaries or a vice-minister, in
some cases even a minister.®*’ The top management of the remaining central SOEs is
nominated by SASAC in coordination with the Central Organisation Department®*® (see also
section 3.3). Effectively, this system can amount to government officials being appointed
SOE managers and/or board members and, conversely, SOE managers returning back to take
up government functions.*

1 See SASAC Regulation, Art. 13 (4).

%2 Guiding Opinions of the General Office of the State Council on Further Improving the Corporate Governance
Structure of State-owned Enterprises (promulgated on 24 April 2017; Guo Ban Fa [2017] No. 36).

3 Corporate Governance GO, Atrticle 11.5.(3).

4 Ibid.

2 Ipid.

%8 The party organ entrusted with management of elite cadres.

%7 Leutert, W. (2016). Challenges Ahead of China's Reform of State-Owned Enterprises. Asia Policy No. 21,

p. 87.; Lawrence, S. and Martin, M., (2013). Understanding China's Political System. Congressional Research
Service, p. 16; https://fas.org/sgp/crs/row/R41007.pdf (accessed on 10 October 2017); OECD (2017). OECD
Economic Surveys: China 2017, OECD Publishing, Paris, p. 88

8 |_eutert, W. (2016). Challenges Ahead of China's Reform of State-Owned Enterprises. Asia Policy No. 21,

p. 91; OECD, (2017). OECD Economic Surveys: China 2017, OECD Publishing, Paris, p. 88.

9 See Kratz, A. (2013). Reforming China' State-owned Enterprises, China perspectives, no. 2013/1. For
instance, it has been reported that in 2012 that among 183 upper-echelon employees (deputy-minister and above)
in 19 Ministries and Commissions, 56 have had experience in managing an SOE. Specific examples of this
system entail for instance consecutive top managerial position of one individual at the Chalco/Chinalco
conglomerate and at SASAC (see Komesaroff, M. (2016). Return of the Line Ministries, China Economic
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The SASAC Notice summarises the system of controlling the SOEs' personnel as follows:

The principle of Party governance over cadres shall always be combined with
market-oriented mechanisms. It is necessary to safeguard the Party's leadership
over the personnel work of cadres and its right to manage important cadres, and
strictly adhere to the criteria of loyalty to the Party, boldness in innovation,
competency in corporate governance and enterprise development and upright and
clean characters in selecting and appointing SOE leaders. The Party
organizations of SOEs shall tighten control in terms of determining criteria,
standardizing procedures, participating in assessment, recommending candidates,
etc., manage managerial members in accordance with the laws of the market,
establish a scientific and reasonable appraisal and evaluation system, and set a
clear orientation of positive incentives for SOE leaders.**°

Such formal set-up not only ensures effective control of government agencies over SOEs, it
also solidifies and reinforces the manifold informal ties between the State and its enterprises —
ties the importance of which cannot be emphasized enough and which sometimes entail
unexpected consequences. For instance, in the majority of cases, it is unlikely that the SOESs'
statutory bodies oppose management nominations or any other intervention by the
government with the SOEs' business given that the government officials serving as members
of such bodies will normally not oppose any decision effectively imposed by their superiors
within the government. ** However, given the importance of rank within the Chinese
administrative hierarchy, where the top-executive level of an SOE outranks the officials of the
corresponding political level (typically at provincial level), the respective authorities may find
it difficult to subject SOEs to their policies. In addition, such environment is conducive to
corruption by individuals holding managerial positions in SOEs — the recent round of
anticorruption campaign in China®*? and the government's attempts to put in place at least
some additional controlling mechanisms (including increased rotation of executives®: or the
process of increasing personal accountability of managers) ** to curb such undesirable
behaviour being a proof.

Quarterly, Vol. 20 No. 2. Gavekal Dragonomics) or sequences of government posts and managerial positions in
a number of energy SOEs held by close relatives of other high ranking government officials (see Hornby, L.
(2017). China’s consolidation push turns to sprawling power sector. Financial Times;
https://www.ft.com/content/50614ed4-4c69-11e7-919a-1e14cedaf89b (accessed on 16 June 2017). For further
examples of rotation of cadres between SOEs see e.g. The Economist (2012). State Capitalism is Not All the
Same, http://www.economist.com/node/21542924 (accessed on 20 November 2017).

%0 5ee SASAC Notice, Point 2 (5).

%1 Mizuho Securities Asia Ltd. (2015). Mizuho Economic Research report of 29 May 2015, p.4-5.

%2 |_eutert, W. (2016). Challenges Ahead of China's Reform of State-Owned Enterprises. Asia Policy No. 21,

p. 93; Naughton, B. (2016). State Enterprise Reform: Missing In Action. China Economic Quarterly June 2016.
Gavekal Dragonomics.

%3 eutert, W. (2016). Challenges Ahead of China's Reform of State-Owned Enterprises. Asia Policy No. 21,

p. 93

#% According to the State Council, between 2017 and 2020 a system should be put in place in which
management personnel at SOEs will be held responsible for loss of State assets or other serious consequences if
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As for supervision by SASAC over SOE leaders after they are appointed, the Classification

GO provides with respect to commercial SOEs:

However, with regard to ‘commercial SOES whose primary business belongs to major
industries and key fields concerning national security or national economic lifeline, or that are

The regulation of their State-owned assets shall be strengthened by primarily
focusing on capital regulation, with emphasis being placed on effectively
managing the layout of State-owned capital and making efforts to raise the return,
standardize the operation, and safeguard the security, of State-owned capital. It is
imperative to establish and improve supervision institutions and mechanisms,
disclose information pursuant to laws and regulations, strictly pursue
accountability, and prevent the loss of State-owned assets during reform and
development. Specifically, commercial SOEs whose primary business belongs to
industries and fields of sufficient competition shall focus on strengthening
regulation at the group company level, effectively enforce and safeguard the
lawful exercise of the rights to make material decisions, select and appoint
personnel, distribute remunerations, etc. by the board of directors, ensure the
business operation autonomy of the management, and actively promote the system
of professional managers.**®

mainly responsible for major special project tasks’:

It is required to focus efforts on strengthening the regulation of the layout of
State-owned capital, and guide such enterprises to highlight their primary
business and better serve major strategies and macro-control policies of the
State. >

In sum, as concluded by the World Bank, in China, SOEs' management and

government

officials usually support each other - management often accepts informal guidance from
government officials and, in return, state enterprises are more likely to enjoy preferential
access to bank finance and other important inputs, privileged access to business opportunities,
and even protection against competition. This discourages new private sector entrants and

reduces competition and innovation.**’

they fail to or incorrectly perform their duties, and they will continue to be accountable even after they are

transferred to other positions or retire. See China to set up accountability system for SOEs (2016);

http://english.gov.cn/policies/latest_releases/2016/08/23/content 281475424065504.htm (accessed on 21 March

2017).
%3 Classification GO, Section 2 (3).
6 1bid.

%7 World Bank and the Development Research Center of the State Council, P. R. China. (2013). China 2030:

Building a Modern, Harmonious, and Creative Society. Washington, DC: World Bank, p. 26.
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5.5.3. GOVERNMENT CONTROL OVER SOES viA THE PARTY AND ITS LOCAL
ORGANISATIONS

In addition to controlling SOEs through direct ownership and through appointing the
management personnel, the Communist Party's general claim to leadership, as well as its
organizations in individual enterprises (see section 3.4.1), represent a third channel which
state authorities employ to exercise their influence over the activities of SOEs. President Xi is
reported to have reiterated the importance of the Party’s leadership, as well as the need to
strengthen the position of existing SOEs shortly after the adoption of the Guiding Opinions in
2015.%°® A year later, in October 2016, he reiterated at a meeting in which both senior
government officials and SOE executives participated that ‘Party leadership and building the
role of the party are the root and soul for state-owned enterprises. [...] The Party’s
leadership in state-owned enterprises is a major political principle, and that principle must be
insisted on. [...] The weakening, fading, blurring or marginalisation of Party leadership in
state firms will no longer be tolerated.”*® In his view, ‘SOEs as an important material and
political basis for socialism with Chinese characteristics and an important pillar and reliable
force for the CPC's governance of the country’ and ‘CPC'’s leadership in SOES is a major
political principle which must be insisted on. *®

The formal framework for the Party's role, within which further specific implementing actions
can take place, is once again provided by the existing measures, such as Article 19 of the
Company Law (according to which ‘[i]n a company, an organization of the Communist Party
of China shall be established to carry out the activities of the party [...]. The company shall
provide the necessary conditions for the activities of the party organization.”’), Article 33 of
CCP Constitution (see Chapter 3), as well as Article 24 of the Guiding Opinions (See section
5.3).

However, the process of strengthening the party-building work in the state-owned sector - by
enhancing the role of the party committees embedded in SOEs — found its most specific
expression in the Corporate Governance GO. This has been widely reported previously.**
Article 1(2) of the Corporate Governance GO lays down the basic principles, among which
features also the leadership by the Party. According to this principle:

it is imperative to [...] unify the strengthening of the Party’s leadership with the
improvement of corporate governance, specify the legal status of the Party’s

%8 Mizuho Securities Asia Ltd. (2015). Mizuho Economic Research report of 24 November 2015, p.1.

%9 Feng, E. (2016). Xi Jinping Reminds China’s State Companies of Who’s the Boss. New York Times;
https://www.nytimes.com/2016/10/14/world/asia/china-soe-state-owned-enterprises.html?_r=2 (accessed on 11
April 2017).

%0 Xinhua. (2016). Xi stresses CPC leadership of state-owned enterprises
http://news.xinhuanet.com/english/2016-10/11/c_135746608.htm (accessed on 10 October 2017).

%! European Union Chamber of Commerce in China (2017). China Manufacturing 2025, putting industrial
policy ahead of market forces, p. 19-20.; Hornby, L. (2016). China rows back on state-sector reform, Financial
Times; https://www.ft.com/content/92e52600-31f7-11e6-ad39-3fee5ffe5b5b (accessed on 23 March 2017); U.S.-
China Economic and Security Review Commission (2016). Annual report to Congress, p. 92.
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organization of the State-owned enterprises in the corporate governance
structure, bring into play the leadership core role and political core role of the
Party’s organization in the State-owned enterprises and ensure that the Party’s
organization determines the direction, manages the overall situation and
guarantees the implementation.

Subsequently, in Section 11, the Corporate Governance GO call for standardization of subject
rights and responsibilities with respect to SOE governance. Party organizations are considered
to be one of the relevant SOE corporate governance subjects, along with the board of
shareholders, board of directors, management, board of supervisors or the staff representative
assembly. Article 5(1) stipulates: ‘Sticking to Party's leadership and strengthening Party's
construction are the unique advantages of State-owned enterprises.” Moreover:

the legal status of the Party's organization in the corporate governance structure
of the State-owned enterprises shall be specified, the overall requirement of the
Party construction work shall be included in the articles of association of State-
owned enterprises and rights, responsibilities and work method of Party
organization in decision-making, execution and supervision shall be specified to
make Party organization an integral part of corporate governance structure of
enterprises. The role of Party organization as the leadership core and political
core shall be brought into full play to [...] support the performance of duties by
the board of directors, board of supervisors and the management in accordance
with the law and guarantee the implementation of guidelines and policies of the
Party and the State.

The SASAC notice contains very similar language:

It is required to clarify and enforce the statutory status of Party organizations in
the corporate governance structures of SOEs, include the overall requirements on
Party building into the articles of association of companies, fine-tune the rules
and procedures for Party organizations to participate in the decision-making of
major issues, and enable Party organizations to play their role in an organized,
institutionalized and concrete manner; and, properly handle the relationship
between Party organizations and other governance parties, make clear the
boundaries of power and responsibility, and achieve seamless convergence.**

According to available information, the ever stronger CCP presence in managing the SOEs'
affairs envisaged by the Corporate Governance GO is since recently indeed being formalized
at company level by referring to the leading role of the Party in the respective Articles of
Association of various SOEs,**® as well as privately owned companies or joint-ventures

%2 5ee SASAC Notice, point 2 (5).
%3 |ncluding enterprises like Sinopec or the China Railway Group, as well as state-owned banks (See Section
3.4).
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between SOEs and a private entity>**. Such changes would entail language on the ‘organised,
institutionalised and concrete way’ in which CCP should play a role in an SOE, as well an on

‘providing direction [and] managing the overall situation’.**®

5.5.4. SOES AS VEHICLES TO PURSUE GOVERNMENT ECONOMIC POLICIES

The most recent developments in China show that the latest round of SOEs' reforms (see
section 5.3) have not introduced more room for market forces. Indeed, rather than enhancing
competition in the respective sectors where SOEs are present, as well as by relinquishing at
least the direct operational control of the Government and Party over SOEs, the opposite was
done. These recent developments suggest that the goal of allowing markets to play a ‘decisive
role in resource allocation’, as proclaimed by the 3™ Plenum decision, definitely gave way to
other objectives pursued by the Government and the CCP, in particular consolidation and
expansion.

The SOE reforms will morph and feed into a variety of Government industrial policies, such
as the 13the FYP (see section 4.2.7), sectoral industrial plans (see e.g. Chapters 14, 15 and
16), Made in China 2025 (see Chapter 4.2.3), the SSSR (see Chapter 4.2.5) etc. *®°

The current Government objectives concerning SOEs are aptly summarized in the 13" FYP
which, in an apparent contrast to the 3™ Plenum Decision back in 2013, no longer directs
them to ‘adapt to the new market-oriented [...] background’ and ‘promote market-oriented
allocation of public resources’.*®” While the relevant chapter in Part 3 of the 13" FYP is
entitled Vigorously promote the reform of state-owned enterprises’,** the primary goal of the
13™ FYP with respect to SOEs is unequivocally one of making the State sector bigger and
stronger: ‘Continue to make state owned enterprises stronger and better, foster a group of key
enterprises which have self-innovation capacity and international competitiveness, strengthen
the vitality of the state-owned economy, its control, influence and risk resistance capacity, in
order to better serve the strategic goals of the country.’>® The reforms appear to focus mostly
on advocating better control over state-owned assets: ‘Give priority to the management of
capital and strengthen the supervision of state-owned assets, increase capital returns and
prevent the loss of state-owned assets.’®"® Moreover, the 13" FYP does not distinguish

between SOEs in strategic and SOEs in competitive sectors.

%4 See Michael, M. (2017). Exclusive: In China, the Party's push for influence inside foreign firms stirs fears.
Reuters; https://www.reuters.com/article/us-china-congress-companies-idUSKCN1B40JU (accessed on 25
August 2017).

%5 See Hughes, J. (2017). China's Communist party writes itself into Company Law. Financial Times;
https://www.ft.com/content/a4b28218-80db-11e7-94e2-c5b903247afd, (accessed on 18 August 2017).

%6 See further Naughton, B. (2016). State Enterprise Reform: Missing In Action. China Economic Quarterly
June 2016. Gavekal Dragonomics, p. 20-21

%7 See the 3 Plenum Decision’, Section 2 (7).

%8 See Sub-chapter (1) of the 13th FYP, Part 3, Chapter 11.

%9 Ipid.

370 |pid.
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This explicit preference for stronger and bigger SOEs is mirrored in sectoral and provincial
13™ FYPs. For instance the Steel Industry Adjustment and Upgrade Plan (see Chapter 14)
calls for ‘set[ting] up several world-class specific backbone enterprises in the field of
stainless steel, special steel, seamless steel tubes etc., so as to avoid a competitive vicious
circle as regards high-end products of the same quality.”*"

In the same vein, the recent Guiding Opinions of the General Office of the State Council on
Promoting the Restructuring and Reorganization of Central Enterprises (‘2016 Guiding
Opinions’), issued in July 2016, emphasize the importance of the general requirement to
‘uphold the dominant position of public ownership, play the leading role of the State-owned
economic sector’.>” They also list a number of guiding principles, the first one of which is the
principle of serving national strategies. Hence, ‘during the restructuring and reorganization
of central enterprises, it is imperative to serve national development goals, implement
national development strategies, enforce national industrial policies, strengthen the
regulation of State-owned assets by focusing on capital management, and constantly promote
the optimal allocation of State-owned capital.”*”* Based on these requirements and principles,
the 2016 Guiding Opinions lay down the main objective, according to which by 2020, SOEs
should have ‘a more accurate strategic position, more logical general structure, and
significantly improved efficiency in capital allocation. A group of innovative and competitive
SOEs can play a leading position in the world.”*"

This wider context of the most recent FYPs and the practical steps taken by the Government
clearly demonstrate that certain ambiguities that may have been present in older documents
(i.e. the alleged conflict between market principles and the role of the State) have now been
removed:

e First, rather than diminishing the State presence in SOEs by means of privatization,
the recent developments show that the Government and the CCP opted for further
consolidation of SOEs (see section 5.5.1) by striving to create national and even
international champions which would exert considerable market power and would
thereby be in position to withstand competition from more efficient market players.*

e Second, rather than focusing on the overall economic performance of SOEs, the
Government decided to maintain SOEs as means for pursuing numerous policy

37! See Part IV - Main Tasks, Chapter 7 - Foster mergers and restructuring of the Steel Industry Adjustment and
Upgrade Plan (2016 — 2020)

%72 Guiding Opinions of the General Office of the State Council on Promoting the Restructuring and
Reorganization of Central Enterprises, Guo Ban Fa [2016] No.56, promulgated on 17 July 2016. See further
State Council issues guideline on reorganization of SOEs (2016);
http://english.gov.cn/policies/latest_releases/2016/07/26/content 281475402145108.htm (accessed on 10
October 2017), as well as OECD, (2017). OECD Economic Surveys: China 2017, OECD Publishing, Paris, p. 34
373 See 2016 Guiding Opinions, point 1(1).

% Ibid., point 1(2).

3% |bid., point 2.

376 See also Komesaroff, M. (2016). Return of the Line Ministries. China Economic Quarterly, Vol. 20 No. 2.
Gavekal Dragonomics.
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objectives (controlling strategic sectors, meeting growth targets, social stabilization by
providing employment etc.) not based primarily on commercial considerations.®”

5.6. CHAPTER SUMMARY

In China, SOEs represent an important and comparatively large portion of the national
economy (see section 5.1). They will continue to do so for the foreseeable future. According
to the relevant laws and policy documents, the State sector is explicitly considered as a pillar
of the socialist market economy. The IMF estimates Chinese SOEs account for 40% of total
industrial assets and for about half of the bank credits. Figures about the SOEs share in the
total Chinese output vary and go up to 30% (see section 5.1). These figures are likely to be
understated because they do not include joint ventures that SOEs hold together with private
companies. SOEs are increasing their presence in the service economy and strong SOE
presence can be also observed in utilities, the finance sector, telecommunication, transport
industry and a broad range of manufacturing industries including steel and chemicals.

The existing legal framework is based on the principles of the socialist market economy in
which the development and the consolidation of the State economy feature among the central
principles. The particular role of SOEs (‘the leading force in the national economy’) is
anchored in the Constitution and the relevant constitutional principles are reiterated and
elaborated in secondary legislation. It falls upon the State to assume that task to consolidate
and ensure the growth of the state-owned economy (see section 5.3). Consequently, the
applicable laws confer upon the Government significant powers which allow it to effectively
control SOEs, be it via dedicated supervision bodies — SASAC and local SASACs, be it by
directly participating in the operational decision-making of SOEs (see section 5.5.2). In
addition, the relevant legal framework also provides for an important role of the CCP (see
section 5.3).

Against this background, the Government and Party have not shied away from exercising the
powers available. In particular, the authorities have engaged in shaping the structure of the
state-owned sector by a policy of consolidation through mergers (see section 5.5.1) which can
pursue various motives, such as to avoid the closure of facilities contributing to excess
capacity by putting ailing companies under the wings of a stronger partner or to create
national and even international champions. Chinese authorities have continued controlling the
behaviour of SOEs by means of nominating and dismissing its management (see section
5.5.2). While the motivations of specific instances of supervision and guidance over SOEs
may vary, the recent developments in China show a clear tendency to put off market oriented
reforms which may have been present in the State authorities' considerations still around 2013
(see section 5.3). The government policies which emerged in the wake of the 3 Plenum
Decision (see section 5.3) clearly showed the government's determination to further develop

37T Which in turn has further negative impacts on the economic performace of SEOs. See Batson, A. (2017). The
State of the State Sector. Gavekal Dragonomics, p. 9.
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the dominant role of the state-owned economy, in particular by selectively creating large
SOEs, shielded from competition domestically and expanding internationally which would
serve the Government's strategic industrial policies rather than focusing on their own
economic performance (see section 5.5.4). In other words, the management of SOEs does not
appear to be conducted on an arm's length basis, contrary to normal practice in modern
market-based economies.

Such overall institutional setup and legal environment are conducive to business practices
which have been amply documented with relation to Chinese SOEs, such as preferential
access to finances (see Chapter 6), protection by market access restrictions (see Chapter 8),
preferential access to land (see Chapter 9), energy (see Chapter 10) etc. and which result is
distorting the effective allocation of resources.
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6.1. INTRODUCTION

The Chinese financial sector plays a fundamental role in the country's economic performance.
Throughout nearly three decades of reform, China’s financial system has undergone a deep
transformation moving from a ‘monobank’ system to a ‘multi-layered’ system with
specialized roles.*”® Nevertheless, the current Chinese financial system is still characterized
by a strong State presence, as well as by strong institutional and regulatory controls, which
will be further described in this chapter. The Chinese state uses its strong presence in the
financial sector in order to implement a wide array of policies.

6.2. OVERVIEW OF THE CHINESE FINANCIAL SYSTEM
6.2.1. HISTORICAL BACKGROUND

Before 1984, the People’s Bank of China (‘PBOC’) — a department of the Chinese
government under the State Council — served as the primary financial intermediary in China,
and the private banking sector virtually did not exist. Since then, China has made progress in
moving toward a more commercially-oriented financial system. This has been underpinned by
reforms that included recapitalizing the banking system, creating new capital markets,
introducing a prudential regulatory regime, opening the financial system following accession
to the World Trade Organization, reforming the joint-stock banks and the rural credit
cooperatives and taking steps to reform interest rate and the exchange rate policies. In the
securities sector, key companies have been restructured, and a resolution mechanism and
investor protection scheme set up. Pension sector reform has also progressed, with a National
Social Security Fund established in 2000.%"

378 IMF. (2006). Progress in China's Banking Sector Reform: Has Bank Behaviour Changed? IMF Working
Paper WP/06/71 2006, p.3.

¥9 IMF. (2011). People’s Republic of China: Financial System Stability Assessment, Country Report No. 11/321,
p.19.
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Figure 5: An overview of financial sector reforms from the 1980’s until 2010
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Source: IMF. (2011). People’s Republic of China: Financial System Stability Assessment, Country Report No. 11/321, p.20.

6.2.2. CURRENT CHINESE FINANCIAL SYSTEM

Currently, the financial sector is structured as follows:

Figure 6 Structure of the financial sector in China
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Notes from the IMF Report: ‘The thickest connecting lines correspond to the highest levels of
authority in financial policy making. The dotted connecting lines indicate the three primary
functions of PBC—formulating monetary policy, maintaining financial stability, and
providing financial services—and the triple role of the Ministry of Finance (‘MOF’) as tax
administrator, treasurer, and owner of several commercial banks. The thinner connecting
lines emerging from China Banking Regulatory Commission (‘CBRC’), China Securities
Regulatory Commission (‘CSRC’), China Insurance Regulatory Commission (‘CIRC’), and
Ministry of Human Resource and Social Security (‘MHRSS’) reflect that these entities are
mostly responsible for regulating and conducting supervision and oversight of their
respective financial sectors’.*®

As can be seen from the graph above, the influence displayed by the Government in the
financial sector is channelled through a complex set of actors:

» The NPC promulgates all financial sector laws.

» The State Council executes financial regulation and issues mandatory policy directives
to all the financial regulatory and supervisory agencies.

» The PBOC’s primary role is to carry out the monetary policy of the country and to
control financial stability and systemic risks. However, it has as well a secondary yet
important regulatory role in the field.*®

» Central Huijin Investment exercises rights and obligations as an investor in major
state-owned financial enterprises on behalf of the State. MOF owns directly and
indirectly, through Central Huijin Investment, significant participations in the most
important commercial banks of China. It is therefore the biggest shareholder of the
Chinese banking system (see also section 6.3 below).

> The CBRC is the primary institution in charge of banking regulation.® Thus, it
formulates the most important rules and regulations governing the banking
institutions.

» The CSRC and CIRC are the primary institutions in charge of regulation in the field of
securities and insurance.*®*

» The State Administration of Foreign Exchange (‘SAFE’) is responsible for the
supervision and management of the foreign exchange market.

» The National Council for Social Security Fund has a dual role as an institutional
investor and a stakeholder in some of the largest commercial banks.

%0 Ipid., p. 40

%1 |pid., p.19.

%2 The main functions of the PBOC can be consulted on its English website,
http://www.pbc.gov.cn/english/130712/index.html (accessed on 29 August 2017).

%3 The main functions of the CBRC can be consulted on its English website,
http://www.cbrc.gov.cn/showyjhjjindex.do (accessed on 29 August 2017).

%% The main functions of the CSRC and the CIRC can be consulted on their English website:
http://www.csrc.gov.cn/pub/csrc_en/about/ & http://www.circ.gov.cn/web/site45/tab2744/info24831.htm
(accessed on 29 August 2017).
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» In addition to the players represented in the figure above, the State Council has also
established a Financial Stability and Development Commission mid-2017. Its main
duties are to implement the decisions made by the Central Party Committee and the
State Council in the financial sector; to review major plans for the reform and
development of the financial sector; to make overall plans for the development and
regulation of financial reform; to coordinate matters related to monetary policy and
financial regulation; to coordinate major financial regulatory issues and related fiscal
and industrial policies; to analyze and judge the international and domestic financial
situations, to cope with international financial risks, to study systematic financial risk
prevention and to maintain major financial stability policies.**

6.3. THE CHINESE BANKING SECTOR

China’s financial system is dominated by the banking sector, providing the private sector with
credit amounting to 128% of GDP in 2012, compared to only 41% of GDP for the bond
market and 44% of GDP for the stock market.**® The importance of the banking sector in the
allocation of financial resources is also reflected in the 2016 annual report of the PBOC,
which shows that RMB-denominated bank loans represented 67.4% of total social financing
in China,*®” compared to only 11.5% for corporate bonds, and 3.7% for domestic equity
financing.*®® The remaining 17.4% are trust loans, banker’s acceptances, designated loans,
foreign currency loans, etc. Note that total social financing is a concept that only exists in
China, and it includes banks, bonds, equity, but also some transactions from the ‘shadow
banking’ sector, such as trust loans.*

This banking sector is characterized by three predominant categories of state-owned and
controlled banks, namely large commercial banks, joint-stock commercial banks, and State
policy banks.**® Together these banks represented almost 70% of the total banking assets in
China in 2015, as illustrated in table 5 below:

%% See Chinese government website, [ 45 [ 4 il & & B2 51 23 BT 3+ A FF 55— 231, Available at:
http://www.gov.cn/xinwen/2017-11/08/content 5238161.htm (accessed on 22 November 2017)

% Elliott, D.J. and Yan, K. (2013). The Chinese Financial System, An Introduction and Overview, John L.
Thornton China Center at Brookings, Monograph Series, Number 6, July 2013, p.8

%7 “Total social financing’ is an indicator developed by the PBOC to measure the total funding of the ‘real’
economy (defined as non-financial enterprises and households) by the financial system.

%8 pBOC. (2016). Annual Report, p.87. Available at: http://upload.xh08.cn/2017/0705/1499248732384.pdf
(accessed on 22 November 2017)

%9 For more information on shadow banking components, see also Elliott, D., Kroeber, A. and Qiao, Y. (2015).
Shadow banking in China: A primer, Economic Studies at Brookings, The Brookings Institution, p.7.

%90 See http://www.cbrc.gov.cn/chinese/jrjg/index.html. MOF or Central Huijin are the largest shareholders of
policy banks and large commercial banks, while SOEs or local governments are the largest shareholders of joint-
stock commercial banks.
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Table 5: Total Assets of Banking institutions in China

Total assets of banking institutions 2007 2008 2009 2010 2011 2012 2013 2014 2015
Share of total (%)

Banking institutions total 100% 100% 100% 100% 100% 100% 100% 100% 100%
Policy Banks and CDB 8% = 9% 8% 8% 8% 8% 9% 10%
Large commercial banks 54% 52% 51% 45% 47% 45% 43% 41% 39%
lzint stock commercial banks 14%% 14% 15% 16% 16% 18% 18% 18% 19%
City commercial banks 6% 7% 7% 8% 9% Q% 10% 10% 11%
Rural commercial banks 1% 1% 2% 3% 4% 5% 6% 7% 2%
Rural cooperative banks 1% 2% 2% 2% 1% 1% 1% 1% 0%
Urban credit cooperatives 0% 0% 0% 0% 0% 0% 0% 0% 0%
Rural credit cooperatives 2% 8% 7% 7% 6% 6% 6% 5% 425
Nan-bank financial nstitutions 2% 2% 2% 2% 2% 2% 3% 3% 3%
Foreign banks 2% 2% 2% 2% 2% 2% 2% 2% 1%
New type rural financial institions 3% 4% 3% 4% 4% 4% 4% 4% 4%
and Postalsavings bank

Source: CBRC. (2015). Annual Report, p.192.

Smaller city and rural commercial banks, which are often owned by local and provincial
governments account for most of the remainder.

Foreign-invested banks have continuously played a negligible role in China’s banking sector.
This is partly due to limitations regarding ownership by foreign investors (see Chapter 8),
whereby the maximum share of foreign investment in a domestic financial institution cannot
exceed 25%, with no more than 20% owned by a single foreign investor. In addition, informal
obstacles, such as the high number of state-owned potential customers, and the corresponding
links between local banks and local customers are preventing foreign players to gain market
share.®"

6.3.1. STATE PARTICIPATION IN THE TOP-20 BANKS
6.3.1.1. LARGE COMMERCIAL BANKS

Large commercial banks were introduced in China in the 80’s, when four state-owned
commercial banks were created in order for the PBOC to concentrate on the classical tasks of
a central bank, instead of functioning as a commercial actor. In 1979, the Agricultural Bank of
China (ABC) was created to handle government financing of grain procurement and rural
development. In the same year, the Bank of China (BOC) took over the foreign currency
portfolio. In 1984, the Industrial and Commercial Bank of China (ICBC) started to finance
China’s SOEs. At the same time, the China Construction Bank (CCB), which had been part of
MOF, gained operational independence in order to provide loans to long-term state
investment projects. Thus the so-called Big Four’ state banks were born.%

*1 Elliott, D.J. and Yan, K. (2013). The Chinese Financial System, An Introduction and Overview, John L.
Thornton China Center at Brookings, Monograph Series, Number 6, July 2013, p.29.

%2 ghih, V.C. (2008). Factions and Finance in China: Elite Conflict and Inflation, Cambridge University Press,
p.31.
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As of 2015, the Big Four still constituted the biggest players in the country's banking sector.
Together with the Bank of Communications, the five large commercial banks represented
almost 40% of the total Chinese financial market in 2015.%%

The Chinese government is the controlling shareholder in each of these banks, as illustrated
below:

Figure 7: State participation in the five largest commercial banks

The Agricultural Bank Uitz Indu.stnal B . The China Bank of
. Commercial Bank of The Bank of China ; s
of China China Construction Bank Communications

e State Participation e State Participation e State Participation o State Participation  State Participation
83.8% 69.3% 66.5% 58.3% 36.8%

Source: Annual report 2015 of each bank.

6.3.1.2.  JOINT-STOCK COMMERCIAL BANKS

Joint-stock commercial banks are the second most important type of credit institution of the
country with a proportion varying over the years of 14-19% of the total banking assets.>**
They constitute a hybrid version between what it is considered to be a general partnership,
and a publicly tradable company. As is the case for the large commercial banks, there is also a
significant state participation in these banks, either through direct investment by Central
Huijin Investment Ltd. or indirectly through other state-owned legal entities.

The following table is mainly based on publicly available annual reports, and provides an
overview of the State presence in the joint-stock commercial banks as of 2015:

Table 6: State participation in the joint-stock commercial banks

Name Approx. percentage of shares
owned by the State and state-
owned corporations

China Everbright Bank 82.8%
CITIC Industrial Bank 71.55%
China Guangfa Bank 64.96%
Bohai Bank 62.0%
Industrial Bank 43.02%

3 CBRC. (2016). Annual Report, p. 184.
%% bid.

116



GFR_NEG QR_Non-confidential_Appendix G.1_Significant gggq in the
Chinese economy

Shanghai Pudong Development 40.7%

Bank

China Merchants Bank 40.45%
Huaxia Bank 39.30%
China Zheshang Bank 28.53%
Evergrowing Bank 19.40%
Ping An Bank 11.4%
China Minsheng Bank 2.66%

Source: Annual report 2015 of each bank.

6.3.1.3. STATE POLICY BANKS

Finally, State Policy banks are the third biggest player of the market with a proportion of 10%
of the total banking assets.>® The three State Policy banks, namely the State Development
Bank, the Agricultural Development Bank and the Export-Import Bank (EXIM) were
established in 1994 to take over the policy portfolios of the Big Four banks. They are wholly
state-owned and explicitly serve the purpose of financing state projects and sustaining
economic development in key sectors and areas.

6.3.2. BOARD COMPOSITION AND GOVERNMENTAL TIES

The control of the government over the 20 largest banks does not only entail a mere holding
of shares. According to the Articles of Association of the Big Four, as the main shareholder,
the Chinese government has the power to appoint the most important positions within the
management of the bank, such as the members of the Board of Directors and/or the Board of
Supervisors. These Boards are usually responsible for taking decisions on the business
strategy and the budget of the bank, taking investment decisions, deciding on senior
management appointment or dismissals, and formulating the risk management system of the
bank.%%

Furthermore, the Board of Supervisors of the key state-owned financial institutions is
appointed according to the Interim Regulations of Board of Supervisors of State-owned Key
Financial Institutions. According to Articles 3 and 5 of these Interim Regulations, the

%5 Ipid., p. 192.

%% For a more detailed overview per bank, please refer to Commission Implementing Regulation (EU) 2017/969
of 8 June 2017 imposing definitive countervailing duties on imports of certain hot-rolled flat products of iron,
non-alloy or other alloy steel originating in the People's Republic of China and amending Commission
Implementing Regulation (EU) 2017/649 imposing a definitive anti-dumping duty on imports of certain hot-
rolled flat products of iron, non-alloy or other alloy steel originating in the People's Republic of China (OJ L146,
09.06.2017, p.17), recitals 92 to 99.
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Members of the Board of Supervisors of such financial institutions are dispatched by and
accountable to the State Council >’

Key state-owned financial institutions are defined in Article 2 of the above-mentioned
Regulation, but the definition remains somewhat unclear. Article 2 stipulates:

The key State-owned financial institutions mentioned in these Regulations refer to
State-owned policy banks, commercial banks, financial assets management
companies, securities companies, insurance companies, etc. (hereinafter referred
to as State-owned financial institutions), to which the State Council dispatches
boards of supervisors.  The list of State-owned financial institutions to which the
State Council dispatches boards of supervisors shall be recommended by the
administrative organ for boards of supervisors in State-owned financial
institutions (hereinafter referred to as the administrative organ for boards of
supervisors) and submitted to the State Council for determination.

In addition, in 2017, the role of Party organisations in the business activities of state-owned
banks has been strengthened. As already mentioned in chapter 2 above, the State Council has
approved an action plan to reform SOEs,** and more than 30 Hong Kong-listed state-owned
enterprises, representing more than USD 1 trillion, have adjusted their articles of association
to grant the Party a more visible role.>®

One of these enterprises is the ICBC, which has now a specific chapter on the creation of a
Party committee.*® According to this chapter, ‘the chairman of the board of directors of the
Bank and the secretary of the Party Committee shall be the same person’.*** Article 53 then
lists the duties of the Party committee, among which the monitoring of the practical
implementation of Party and State decisions in the bank. The Party committee is also playing
a role in the selection and evaluation of personnel, together with the board of directors.
Finally, the Party committee is to be involved in the discussion of ‘major operational and
management issues and major issues concerning employee interests, and put forth comments

and suggestions’.**2

%7 Commission Implementing Regulation (EU) 2017/969 of 8 June 2017, recital 90

%% Action plan to reform central SOEs toward corporations, 26 July 2017,
http://english.gov.cn/policies/latest_releases/2017/05/03/content _281475644421269.htm (accessed on 12
October 2017)

%9 Hughes, J. (2017). China’s Communist party writes itself into Company Law, Financial Times, 14 August
2017, https://www.ft.com/content/a4b28218-80db-11e7-94e2-c5b903247afd (accessed on 10 October 2017)
0 Articles of Association of ICBC, chapter 6, articles 52-53,
http://v.ichbc.com.cn/userfiles/Resources/ICBCLTD/download/2017/gszc_en.pdf (accessed on 17 November
2017)

1 Ibid, Article 52

92 |bid, Article 53 (3)
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Changes have also been made to the provisions concerning the board of directors, stating that
the Party committee has to be consulted before material issues are decided upon.*®

Generally speaking, the top executives of all large state-owned financial institutions are
appointed by the Organization Department of the CCP*** (see Chapter 3.3) and approved by
the CBRC,*® meaning that various party bodies and important party members can exert a
certain influence over personnel and business decisions in the financial institutions.
According to a study from 2010, all of the leaders of the 20 major financial institutions were
appointed by the government. %

Moreover, the highest executives of these financial institutions all have political ranks similar
to local and central government officials. For example, the political rank of the CEO of the
BOC is the same level as that of the vice president of the PBOC or a vice governor of a
province.*”’

Finally, an analysis of the individual profile of the 2015 members of the board of directors of
the banks mentioned in section 3.1 above revealed that most of the board of director's seats
were assigned to professionals who are connected to the governmental apparatus.“®® They had
either worked for governmental institutions, had political roles in cities or regions of the PRC
(i.e. mayor), or are members of the CCP.

Figure 8: Board Members with Governmental Ties

Board Members with Governmental Ties

B Minority of Members
B Significant part of Members (max. 50%)

Majority of Members (> 50%)

Source: Compiled by the Commission on the basis of the 2015 annual reports of the 20 largest banks

“% 1bid, Article 144

%04 Shih V.C. (2008). Factions and Finance in China: Elite Conflict and Inflation, Cambridge University Press,
pp.39, 43-44

“% Ipid., p.39

%% | in, N. (2010). Capitalism in China: A Centrally Managed Capitalism (CMC) and Its Future, in Management
and Organization Review, Volume 7, Editor’s Forum: Chinese Capitalism, pp. 63-96, p.77.

“7 Elliott, D.J. and Yan, K. (2013). The Chinese Financial System, An Introduction and Overview, John L.
Thornton China Center at Brookings, Monograph Series, Number 6, July 2013, p.11.

“%8 The analysis has been restricted to the 20 major Chinese Banks mentioned in section 3.1.
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More specifically, in 21% of the cases, more than half of the members of the board of
directors were connected to the government. In 50% of the cases, half or less than half of the
board's seats were taken by professionals connected to the government. This illustrates again
the institutional control of the State on the state-owned banks’ activities.

6.3.3. OVERALL LEGAL FRAMEWORK

In addition to the overall institutional influence of the State over the banks described above,
Chinese financial institutions are also operating in a general legal environment that directs
them to align themselves with the country's industrial policy objectives when taking financial
decisions. In this section, only a brief overview of the main legal documents is provided (for
more details see Chapter 2.1).

6.3.3.1. BANKING LAW
The Law of the People’s Republic of China on Commercial Banks (Banking Law), *® in
Article 1 regulates the behaviour and interests of the banks, the interests of depositors and
clients, the quality of the banks' assets, their supervision, and it also promotes the

development of the socialist market economy.**

Article 34 states that: ‘Commercial banks shall conduct their business of lending in
accordance with the needs of the national economic and social development and under the
guidance of the industrial policies of the State.”*'* Thus, the Banking Law directs banks to
promote a lending strategy which supports the industrial policies of the state.

The room for manoeuvre of the banks is further constrained by Article 38, which determines
that the range of interest rates which a commercial bank may charge in the course of its
business can only fluctuate between the lower and upper limits set by the PBOC.*2 In the
past, the PBOC indeed set minimum and maximum interest rates for loans and deposits via
executive regulatory acts. Since October 2015, the PBOC has removed these limits. However,
Article 38 of the Banking Law, which is the legal basis for the PBOC’s regulatory acts, has
not been adapted accordingly, so that such limits may again be imposed at any time by the
PBOC. In addition, the PBOC still publishes benchmark interest rates, which are used by the
financial institutions as a basis for determining individual lending rates.

The provisions of Articles 34 and 38 are somewhat softened by Article 7 concerning the
examination of the creditworthiness of the borrower, and Article 4 relating to the bank's
autonomy, and the fact that ‘commercial banks shall, pursuant to law, conduct business
operations without interference from any unit or individual.*** However, this formulation

%09 | aw of the People's Republic of China on Commercial Banks, Order No. 34 of the President of the People's
Republic of China, promulgated on 29/08/2015.

19 Banking Law, Article 1.

“ bid., Article 34.

12 |pid., Article 38.

13 |bid., Article 4.
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does not shield banks from their duty to apply public policy considerations as set out in
Article 34 of the Banking Law. In other words, Articles 4 and 7 of the Banking Law can very
well be applied subject to Article 34.

6.3.3.2. THE GENERAL RULES ON LOANS

The main purpose of The General Rules on Loans, “* promulgated by the PBOC in 1996, is to
regulate the activities connected with loans, to protect the legitimate rights and interests of
both parties to borrowing and lending, to ensure the safety of credit and loan assets, to
improve the overall results from loan utilization, and to promote steady socio-economic
development.**®

Article 7 of The General Rules on Loans states that: ‘Special-purpose loan means a loan
which is made by a fully-State-owned commercial bank with approval and authorization of
the State Council and with necessary remedies having been taken in advance for any possible
loan loss.”**® Special loans referred to in Article 7 of the General Rules on Loans mentioned
above were eliminated in 1999 based on a Circular on Improving the Administration of
Special Loans,* but the Circular was then annulled in 2007*® and Article 7 remains in
effect.

Additionally, Article 15 establishes that interest on loans may be subsidized when in
accordance with the state's policy to promote the growth of certain industries and economic

areas.*®

6.3.3.3. DEecisioN No 40

Article 17 of Decision No 40°% (see chapter 4) provides that investment projects in the
‘Encouraged’ category shall benefit from specific privileges and incentives, inter alia, from
financial support. By contrast, Articles 18 and 19 provide that the relevant authorities can
prevent financial institutions from supplying loans to ‘Restricted’ and ‘Prohibited’ projects.
Hence, Decision No 40 provides binding rules to all the economic institutions in the form of
directives on the promotion and support of encouraged industries.**

Decision No 40 shows how the government supports groups of enterprises or industries
through the provision of credit support by financial institutions to encouraged industries. It
echoes in part Article 34 of the Banking Law, namely that financial institutions should take

% The General Rules on Loans promulgated by the PBOC on 28 June 1996

> Chapter 1, Article 1 of The General Rules on Loans promulgated by the PBOC on 28 June 1996.

18 |bid., Chapter 2, Article 7.

7 Circular on Improving the Administration of Special Loans, YINFA [1999] No. 228

8 See http://www.fdi.gov.cn/1800000121 39 3581 _0_7.html (accessed on 29 August 2017).

9 |bid., Chapter 3, Article 15.

*20 Decision of the State Council Regarding Promulgating the Implementation of Interim Provisions on the
Promation of Industrial Restructuring, 2 December 2005, Guo Fa [2005] No.40

21 Commission Implementing Regulation (EU) No 215/2013 of 16 December 2014, para. 182.
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into account industrial state policies when providing loans. Chapter 11 will furthermore show
that this support is actually provided on preferential terms.

In short, the legal framework which has been described above is shaped to serve policy
purposes. The government identifies economic priorities and projects of national interests, and
funds are then channelled as a priority to these projects via the banks whenever deemed
necessary.

6.3.3.4. LAW OF THE PEOPLE'S REPUBLIC OF CHINA ON SECURITIES

The Law of the People's Republic of China on Securities, *? originally effective as of January
2006 and most recently amended in August 2014, regulates the issuance and trading of
securities on Chinese exchange markets.

According to Article 16 of the Securities Law, the public issuance of corporate bonds should
satisfy the following requirements:

(4) the investment of raised funds shall comply with the industrial policies of the
State /.../,

The funds as raised [...] shall be used for the purpose as verified [...]

Furthermore, Article 51 states in relation to listings on the Chinese stock exchange that The
State encourages the listing of corporate stocks that comply with the relevant industrial
policies and fulfil the general requirements of listing .

The legal framework for the bond and the stock market, as established under the Law on
Securities, thus follows the same logic as the legislation relating to bank loans. The State
presence and interference on these two markets are further developed in the next two sections,
tending to show that bonds and shares are also used for channelling capital to priority projects
in line with the state’s industrial policies.

6.4. THE CHINESE BOND MARKET
6.4.1. STRUCTURE AND STATE PRESENCE ON THE CHINESE BOND MARKET
The Chinese bond market is much smaller than in the US and Europe but is growing rapidly.
As was the case for the banking sector, the Chinese bond market is dominated by
government-related players. In total, government and government-related issues account for

about three quarters of the Chinese bond market. Furthermore, the non-governmental public
bond market is dominated by the SOEs. Yet the market share, in terms of the issue amount, by

22 The Law of the People's Republic of China on Securities, revised and adopted at the 18th Meeting of the
Standing Committee of the Tenth National People's Congress of the People's Republic of China on October 27,
2005, and effective as of January 1, 2006. The current version was promulgated on August 31, 2014.
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non-SOEs has increased from 12.6% in 2009 to 25.7% in 2015, as the government has tried to
encourage more direct financing, especially by private enterprises.

Non-governmental public bonds include the following four types: enterprise bonds, corporate
bonds, medium term notes, and financial bonds. They differ in terms of regulation, issuer
industry, and trading venues. The figure below summarizes the differences among these four
types of public bonds:

Figure 9: Representative Types of Non-governmental Chinese Bond Issues

This Table lists the fowr types of non-governmental Clinese public bond issues and summarizes their major differences.

Issuing

Regulators™® Trading Venues Issuers Governing Law/Regulation
Approval
Non-financial Regulations on Administration of Enterprise
Enterprise NDRC Permission  Exchange and mstitutions. Mostly  Bonds (State Council. 1993)
Bonds h from NDRC Interbank Markets  SOEs and non-listed  Regulations on Administration af Enterprise
firms Bonds (State Council. 2011)
Pilot Rules on the Issuance of Corporate
Cormorate Permission Non-financial Bonds (CSRC. 2007a)
POt CSRC o~ Exchange Market mstitutions. Mostly  Measures for the Administration of
Bonds from CSRC = ) - . . i [
listed firms. Corporate Bonds Issuance and Trading
(CSRC. 2015)

. : : . Administrative Measures for Debt Financing
Medim . Registration ; ) Non-financial e - it
Term Notes PBoC with PBoC Interbanl Market institutions Instruments of Non-Financial Enterprises in

EA > 3 1, T T 7 - 4 \
the Inter-bank Bond Marier (PBoC. 2008)
E al Permissi Banks. finance Administrative Measures for the Issuance of
inancia . ermission : . - . e At ;
e PBoC S Interbank Market companies, and other Financial Bonds in the National Inter-bank
Bonds from PBoC

financial institutions  Bond Market (PBoC. 2003)

Source: Livingston, M. Poon, W.P.H. and Zhou, L. (2017). Are Chinese Credit Ratings Relevant? A Study of the
Chinese Bond Market and Credit Rating Industry, in Journal of Banking & Finance, p.29.

Issuers need to apply for permission from their respective regulators to issue bonds.
Enterprise bonds for example need to be approved by the NDRC, one of the criteria for
approval being the consistency with national industrial policy objectives.*?* Corporate bonds
are approved by another governmental actor, the CSRC, and only account for 19% of the
outstanding balance of Chinese bonds as of June 2016.

There are no formal restrictions on the use of funds for MTNs, but their issuance is approved
by NAFMII, which is a self-regulatory organization under the supervision of the PBOC. Its
members include officials from PBOC, NDRC, MOF, and the CIRC. As such, it is ‘not
substantively distinguishable from other organs of the Party-state.”***

The interbank market on which the bonds are traded is regulated by the PBOC and the
NAFMII and serves as a wholesale market for institutional investors, including banks and
other institutional investors, such as Qualified Foreign Institutional Investors (‘QFII’). The

*23 price, A.H., Brightbill T.C., DeFrancesco R.E., Claeys, S.J., Teslik, A. and Neelakantan, U. (2017). China’s
broken promises: why it is not a market-economy, Wiley Rein LLP, p. 66.

2% Lin, L.W. and Milhaupt, C.J. (2016). Bonded to the State: A Network Perspective on China’s Corporate Debt
Market. Columbia Law and Economics Working Paper No.543, p.30.
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interbank market accounts for more than 95% of the total trading volume.*? In fact, at present
the banks are by far the largest holders of corporate bonds, followed by fund institutions and
insurance companies. Individual investors only account for a very small portion of the bond
market, as can be seen in the figure below.*® Since there is a significant overlap between the
creditors providing capital in the form of bonds and those providing capital in the form of
loans, bonds are to a certain extent just another means to provide corporate loans.

Figure 10: Holders of corporate bonds in China (2015)
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¥20.000
o 15000
2
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¥4.807
¥5.000
¥1.452 0 o
¥ I S -
Comumercial  Funds Insurance Exchanges  Credit Individuals Extemal Securities Non-bank — Others
Banks Institutions Insifutions Cooperative institution Companies Financial
Banlks Institutions

Source: www.chinabond.com.cn, based on data from China Central Depository & Clearing Co., Ltd. (2016).
China’s Bond Market Overview 2015, p.95-96

In addition, within the financial sector, personnel connections are common, particularly the
ones flowing from the banks and the PBOC to other financial institutions in the corporate
bond network, as demonstrated in the figure below. This figure shows personnel connections
among the 52 CEOs/Chairmen of the major players in the corporate bond market.**” When a
chairman or CEO of an organization has previous work experience in another organization,
there is a direct link between the two organizations. The graph shows how these organizations
are connected with one another through the top managers’ career rotations. Of course,
extensive personnel connections also exist in the financial industry outside China. But the

#25 Goldman Sachs Asset Management, Global Liquidity Management. (2015). FAQ: China’s Bond Market, first
half 2015. See also http://www.kwm.com/en/knowledge/insights/chinas-onshore-bond-market-open-for-
business-20151216#ref-id-here (accessed on 16 November 2016).

%26 China Central Depository & Clearing Co., Ltd. (2016). China’s Bond Market Overview 2015, p. 95-96.

T These players are the credit rating agencies, the ten largest underwriters, the five largest trust companies, the
five largest asset management companies, and the largest banks.
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Chinese network is largely a closed system: only four of the 52 CEOs/Chairmen reviewed had
professional experience outside the State sector.*?®

Figure 11: Personnel connections at top level between organizations in the financial
sector

Source: raw data collected from corporate websites and annual reports (as of Dec. 2015).

Source: Li-Wen Lin and Curtis J. Milhaupt, “Bonded to the State: A Network Perspective on China’s Corporate Debt
Market”, Columbia Law and Economics Working Paper No.543 (July 2016), p.28-29

Note: when the chairman or CEO of an organization has previous work experience in another organization, a line will
connect the two organizations

In summary, the Chinese bond market is largely dominated by the state, as the access to the
market is tightly regulated by governmental institutions, and all the major players on the
market (issuers, holders, underwriters of bonds) are mainly state-owned entities. This can be
easily seen in the figure below, where the grey shading indicates state ownership.

*28 Graph and explanation taken from Lin, L.W. and Milhaupt, C.J. (2016). Bonded to the State: A Network
Perspective on China’s Corporate Debt Market. Columbia Law and Economics Working Paper N0.543, p.28-29.
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Figure 12: State ownership on the Chinese bond market
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Source: raw data collected from WIND (as of June 30. 2016). Each pie chart represents the total outstanding balance of bonds
issued/underwritten/rated/held. Gray shading indicates state ownership; white indicates private ownership.

Source: Lin, LW. and Milhaupt, C.J. (2016). Bonded to the State: A Network Perspective on China’s Corporate Debt
Market. Columbia Law and Economics Working Paper No0.543, p.26

6.4.2. CREDIT RATINGS AND PRICING OF CREDIT RISK ON THE CHINESE BOND
MARKET

Not only is China’s bond market dominated by the state, as described in section 4.1 above,
the credit risk linked to the bonds issued on this market is also determined by state-owned
entities.

According to two studies published in 2016, China has close to a dozen domestic credit rating
agencies, and in total, 60% of all rated corporate bonds in China had been rated by a state-
owned ratings agency.*? In addition, according to one of these studies, one of the largest
domestic credit rating agencies in China, Dagong Global Credit Rating, is ‘private’ from the
standpoint of equity ownership, but has its origins in the government and is led by a
politically well-connected controlling shareholder whose business model is closely aligned
with the policy objectives of the government.**® Furthermore, as was shown in the last graph
of section 6.4.1, actors on the credit rating market are closely linked to the other state-owned
players on the bond market.

29 Lin, L.W. and Milhaupt, C.J. (2016). Bonded to the State: A Network Perspective on China’s Corporate Debt
Market. Columbia Law and Economics Working Paper No.543, p. 20; Livingstone, M. Poon, W.P.H. and Zhou,
L. (2017). Are Chinese Credit Ratings Relevant? A Study of the Chinese Bond Market and Credit Rating
Industry, in Journal of Banking & Finance. p.9

0 in, L.W. and Milhaupt, C.J. (2016). Bonded to the State: A Network Perspective on China’s Corporate Debt
Market. Columbia Law and Economics Working Paper No.543, p. 20.
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Foreign rating agencies, such as Standard and Poor’s and Moody’s are present on the Chinese
market, but they do not rate bonds issued on the domestic market themselves.**! They rather
concentrate on Chinese bonds issued overseas. However, in this case, they typically apply an
uplift over the issuer’s baseline credit rating based on an estimate of the firm’s strategic
importance to the Chinese government and the strength of any implicit guarantee.** Fitch for
example clearly indicates, where applicable, that such guarantees are a key driver underlying
its credit ratings of Chinese companies.**®

In general, Chinese credit ratings do not provide a reliable estimation of the credit risk of the
underlying asset. This is demonstrated by the fact that Chinese credit ratings are heavily
skewed towards the highest end of the rating scale. According to the IMF, over 90% of
Chinese bonds are rated AA to AAA by local rating agencies. This is not comparable to other
markets, such as the EU or the US. For example, less than 2% of firms enjoy such top-notch
ratings in the US market. Chinese credit rating agencies thus have very broad rating scales
and tend to pool bonds with significantly different default risks into one broad rating
category.***

The figure below further illustrates this by providing a comparison between Chinese and
international credit ratings:

Figure 13: Comparison between Chinese and international credit ratings
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Source: IMF. (2016). Resolving China's Corporate Debt problem. IMF Working Paper WP/16/203, p. 15.

31 Until recently, foreign credit rating agencies were prohibited from issuing domestic bond ratings. However,
the PBOC announced mid-2017 that overseas credit rating agencies would be allowed to carry out credit ratings
on part of the domestic bond market, under certain conditions. See ‘Announcement of PBOC on Issues
concerning the Credit Rating Business Carried out by Credit Rating Agencies on the Interbank Bond Market',
effective on July 1, 2017.

“32 price, A.H., Brightbill T.C., DeFrancesco R.E., Claeys, S.J., Teslik, A. and Neelakantan, U. (2017). China’s
broken promises: why it is not a market-economy, Wiley Rein LLP, p.68.

*3 For a concrete example, see Reuters. (2016). Fitch Rates Shougang's USD Senior Notes Final ‘A-'
https://www.reuters.com/article/idUSFit982112, (accessed on 21 October 2017)

% Livingston, M. Poon, W.P.H. and Zhou, L. (2017). Are Chinese Credit Ratings Relevant? A Study of the
Chinese Bond Market and Credit Rating Industry, in Journal of Banking & Finance, p.24.
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The right hand table shows an estimation of what a Chinese rating could correspond to in
terms of international ratings. For instance AAA would correspond to a range from AA- to
BBB-. While not necessarily representing a generally accepted standard view, this estimation
illustrates the problems with the Chinese credit rating agencies. As for foreign rating agencies,
they have established joint ventures with some local credit rating agencies and turned them
into their affiliates, which do provide credit ratings for domestic bond issues.”*®> However,
these ratings follow Chinese rating scales and are thus not exactly comparable with
international ratings, as explained above.

These distortions on the credit rating market can be attributed to several factors. First, the
relatively high number of rating agencies allow borrowers to choose whichever rating agency
can give them a higher rating. Second, and most importantly, the overall state presence on the
Chinese bond market has historically led to a situation where bond defaults did not exist. The
market has been largely confined to the largest and most politically connected firms, for
which default risk has long been considered to be essentially non-existent.**® In fact, the first
default on bonds only occurred in 2014.**" Since then, 5 domestic bond defaults have taken
place in 2014, 21 in 2015, and more than 30 by June 2016. However, these remain isolated
incidents, and the Chinese government is not necessarily giving up its bail-outs, particularly in
the case of SOE bonds.**®

Low default rates create expectations, which in turn influence credit assessment. This
assumption has been among others corroborated in a recent study, which found that bonds
issued by non-SOEs receive lower ratings (about one-third notch lower on average) than those
by the SOEs of the central government. In addition to lower bond ratings, yields on non-SOE
bonds were about 57 basis points higher than bonds issued by SOEs of central government,
holding rating and other bond features constant. This resulted in an overall funding
disadvantage of over 70 basis points for non-SOEs, likely due to investors’ perceived
government backing of SOE bonds.**°

6.5. THE CHINESE STOCK MARKET

There are two main stock exchanges in China, the Shanghai Stock Exchange (‘SHSE”) and
Shenzhen Stock Exchange (‘SZSE’), which were both established in 1990. Some other

> Elliott, D.J. and Yan, K. (2013). The Chinese Financial System, An Introduction and Overview, John L.
Thornton China Center at Brookings, Monograph Series, Number 6, July 2013, p. 23. It should be noted that the
current version of the Catalogue of Industries for Guiding Foreign Investment, amended on June 28, 2017,
removed credit rating companies from the restricted category.

6 Lin, L.W. and Milhaupt, C.J. (2016). Bonded to the State: A Network Perspective on China’s Corporate Debt
Market. Columbia Law and Economics Working Paper No.543, p.35.

37 Defaults and bankruptcy procedures will be further discussed in section 9 below.

*%8 ivingston, M. Poon, W.P.H. and Zhou, L. (2017). Are Chinese Credit Ratings Relevant? A Study of the
Chinese Bond Market and Credit Rating Industry, in Journal of Banking & Finance, p. 11

9 Livingston, M. Poon, W.P.H. and Zhou, L. (2017). Are Chinese Credit Ratings Relevant? A Study of the
Chinese Bond Market and Credit Rating Industry, in Journal of Banking & Finance, p.3
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markets have been established to complement the two main exchanges. For example, an
electronically operated market for SMEs was opened in 2001, and a ‘third-tier market” was
established to deal primarily with de-listing firms and other over-the counter (‘OTC’)
transactions. In 2009, a growth enterprise market (‘GEM”) was established for companies
from hi-tech, electronic and pharmaceutical industries.**® The scale and importance of these
stock markets are not comparable to the banking sector, although they have grown rapidly in
recent years. In 2015, there were 2 799 companies listed on the two main exchanges, with a
market capitalization of more than USD 4 trillion.**

Another major stock exchange is located in Hong Kong. The Hong Kong Stock Exchange
(‘HKSE”) is trading a considerable volume of so-called H-shares, which are shares of Chinese
firms, usually state-owned, which have gained permission to sell stock in Hong Kong to
attract foreign capital. Other different types of shares exist on the Chinese stock markets. A-
shares are issued to and traded by Chinese investors, whereas B-shares can be purchased by
foreign investors. The number of B-shares is far below the number of A-shares. In addition,
SOEs listed on a Chinese stock exchange also have so-called government or G-shares.

In fact, many companies on the stock exchange are SOEs. As of May 2017, five out of the top
ten firms listed on the SHSE, accounting for around one quarter of total market capitalization,
are SOEs.*? The capital structure of these SOEs includes tradable and non-tradable shares. In
2005, a plan to fully float state shares was announced by the government. However, in
practice, CSRC imposed certain lockdowns and restrictions on the amount of G-shares that
could be sold.**® As a result, the amount of non-tradable shares is still much higher than the
amount of tradable shares. For example, in 2009, SOEs accounted for 49% of all shares on the
Chinese stock market, of which 53% were still non-tradable, despite the reform four years
earlier.*** Consequently, the State retains a firm hold on these companies even when they are
listed on a stock exchange. In fact the State holds these non-tradable shares.

In addition to many of the firms listed on the stock exchanges being state-owned, and to
restrictions on a majority of the shares issued (since they are either non-tradable or not
accessible to foreign investors), the access to the Chinese stock market is heavily regulated by

40 Allen, F., Qian, Q.J., Zhang, C. and Zhao, M. (2012). China’s financial system: opportunities and challenges,
NBER Working Paper Series, Working paper 17828, p.25.

“1 price, A.H., Brightbill T.C., DeFrancesco R.E., Claeys, S.J., Teslik, A. and Neelakantan, U. (2017), China’s
broken promises: why it is not a market-economy, Wiley Rein LLP p.70.

2 See http://www.sse.com.cn/market/stockdata/marketvalue/, accessed July 12, 2017.

3 Article 27 of The Administrative Measure of Share Segmentation Reform of Listed Companies issued by the
CSRC in September 2005 requires that (1) the non-tradeable shares ('NTSs') cannot be publicly traded or
transferred within 12 months after the implementation of the reform proposal of NTSs adopted by the listed
company; (2) with regard to these NTSs shareholders who own more than 5% shares of a listed company, after
the expiration of the above required 12-month period, they are not allowed to sell more than 5% of shares
converted from NTSs on a stock exchange within 12 months and are not allowed to sell more than 10% of shares
converted from NTSs within 24 months.

“4 Allen, F., Qian, Q.J., Zhang, C. and Zhao, M. (2012). China’s financial system: opportunities and challenges,
NBER Working Paper Series, Working paper 17828, p.71.
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the state. In contrast to other countries, IPOs do not simply need to be registered; they need to
be approved by CSRC. The administrative control over the IPO procedure is thus high. Before
1999, share offerings were subject to a quota system. Although explicit quotas do not apply
anymore, CSRC still applies implicit quotas for different districts and different industries.**

Officially, CSRC approval process is delegated to PORC, which makes a recommendation on
the access to listing. PORC is comprised of a minority of CSRC officials and a majority of
outside experts in law, accountancy and financial markets. The decisions of PORC may take
into account all relevant considerations, including the issuer’s qualifications, use of proceeds,
legitimacy of business operation, competitive strength, assets quality, profit generating ability,
independence, information disclosure and corporate governance. However, the CSRC can still
decide to reduce or even stop for a certain period of time all pending IPOs regardless of their
intrinsic investment quality. *® For example, after the stock crash in 2015, the CSRC
suspended all new offerings for about four months, until share prices began to recover.*” In
practice, the approval framework has tended to benefit the SOEs and large private enterprises
with close ties to the government.**®

One of the preconditions for an efficient securities market is the existence of reasonable
protections for investors. The formal legal system of investor rights, i.e. the investors’ rights
to vote, to sell shares (thus facilitating a change in control) and to sue in China appears in
many respects similar to shareholder rights in western systems. However, voting rights are
restricted by the fact that in the majority of cases, block holders hold controlling blocks of
shares. In SOEs, the controller is typically state affiliated; in the listed firms that are not
SOEs, the controller is an individual, family or affiliated groups of investors.**® Thus, for
minority shareholders, corporate voting becomes irrelevant. In addition, given the existence of
such controlling blocks, Chinese minority shareholders have little ability to ensure that they
will receive dividends and no ability to force the sale of the firm that they collectively own.

As for the right to sue, Chinese courts have been authorized to treat claims of director
wrongdoing in so-called ‘derivative’ lawsuits**® since a 2006 amendment of the Company
Law. However, for relatively small investors, the costs of such a lawsuit would be prohibitive,
unless there was a mechanism to allow these costs to be shared among all other shares. Yet
neither the statutory law nor judicial innovation allows such cost sharing. Thus, the few
derivative cases that are found in modern Chinese law tend to be cases involving joint

“2 Elliott, D.J. and Yan, K. (2013). The Chinese Financial System, An Introduction and Overview, John L.
Thornton China Center at Brookings, Monograph Series, Number 6, July 2013, p. 24.

8 Allen, W.T., Shen, H. (2011). Assessing China’s top-down securities markets, NBER Working Paper Series,
Working Paper 16713, p.17.

“7 Price, A.H., Brightbill T.C., DeFrancesco R.E., Claeys, S.J., Teslik, A. and Neelakantan, U. (2017). China’s
broken promises: why it is not a market-economy, Wiley Rein LLP p.72.

“8 Elliott, D.J. and Yan, K. (2013). The Chinese Financial System, An Introduction and Overview, John L.
Thornton China Center at Brookings, Monograph Series, Number 6, July 2013, p.24.

9 Allen, W.T., Shen, H. (2011). Assessing China’s top-down securities markets, NBER Working Paper Series,
Working Paper 16713, p.27.

0 That is a suit brought by a shareholder in the name and for the benefit of the corporation itself.
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ventures, where the plaintiff necessarily owns a large proportionate share of the firm. Thus
despite the fact that formally Chinese law has adopted the investor initiated derivative suit, at
this time courts are not in fact a realistic source of constraint on management misbehaviour in
Chinese listed companies.**

As demonstrated above, this general weakness of shareholder rights discourages fundamental
investment strategies. Since they cannot influence business choices, dividend levels, or
investment decisions, shareholders rely less on the underlying firm value and focus more on
speculative aspects of the stock price.

The Chinese stock market is at times rather speculative in nature and thus characterized by
periods of relatively high volatility. In the recent past, there have been two periods of rapid
expansion, followed by sudden crashes: one before the financial crisis of 2008 and one
between 2014 and 2015. This volatility illustrates the fact that the market has difficulties in
pricing securities adequately.

Furthermore, the stock market crash of 2015 clearly illustrates that the State also influences
share prices through direct intervention. Indeed, during this crash, the government took a
whole series of far-reaching countermeasures, including:

e Aninterest rate cut,

e A ban on major shareholders, corporate executives, directors from selling stock for 6
months,

o Use of large institutional investors to buy and hold shares. For example, the
government organized a 'national team' led by Central Huijin Investment to purchase
and hold shares. At one point, this national team owned up to 6% of the Chinese stock
market.**?

o Freezing more than half of the listed companies from trading,

e Blocking fund redemptions,

o Encouraging brokerage firms to buy stocks with cash from the People's Bank of China

e Halting IPOs,

e Reducing equity transaction fees,

e Providing daily bailouts to the margin lending authority,

o Reducing margin requirements,

« Capping short selling.***

1 Allen, W.T., Shen, H. (2011). Assessing China’s top-down securities markets, NBER Working Paper Series,
Working Paper 16713, p.34.

%2 price, A.H., Brightbill T.C., DeFrancesco R.E., Claeys, S.J., Teslik, A. and Neelakantan, U. (2017). China’s
broken promises: why it is not a market-economy, Wiley Rein LLP, p.73.

%53 Colombo, J. (2015). Watch These Charts To Better Understand China's Stock Market Crash. Forbes,
https://www.forbes.com/sites/jessecolombo/2015/07/12/watch-these-charts-to-better-understand-chinas-stock-
market-crash/#6e97d7a61e8d (accessed on 28 November 2017); The Guardian. (2015). Chinese stock markets
continue to nosedive as regulator warns of panic https://www.theguardian.com/business/2015/jul/08/china-
stock-markets-continue-nosedive-as-regulator-warns-of-panic (accessed on 28 November 2017); The Economist.
(2015). China's stock market crash: a red flag, http://www.economist.com/blogs/freeexchange/2015/07/chinas-
stockmarket-crash, (accessed on 28/11/2017); Durden, T. (2015). China Soars Most Since 2009 After
Government Threatens Short Sellers With Arrest, Global Stocks Surge. ZeroHedge.
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As a result, Chinese stock markets have not been effective in allocating resources in the
economy. This is clearly demonstrated when analysing the Hang Seng China A-H Premium
Index. This index tracks the average price difference between A shares and H shares for the
largest and most liquid China enterprises with both A-share and H-share listings. As these
shares have the same voting and cash flow rights, they should follow each other closely in a
properly functioning market.*** Instead, the historical index shows substantial premiums for
Chinese-traded A-shares in comparison with identical shares on the HKSE (see figure below).
This demonstrates clearly that prices reflected on the mainland markets are not a good signal
of fundamental value of the shares or the firms listed on the exchange.

Figure 14: Evolution of premiums for shares traded on Chinese stock exchanges in
comparison with identical shares traded on the HKSE

Hang Seng China AH Premium Index Dec. 2009 - Apr. 2017

1Dec, 2009 to 3 Apr, 2017

i A NW

Source: Price A.H., Brightbill T.C., DeFrancesco R.E., Claeys S.J., Teslik A., Neelakantan U., (2017), “China’s
broken promises: why it is not a market-economy”, Wiley Rein LLP, p.71

In the above chart; 100 means that a Chinese A-share equals 100% of a Hong Kong H-share.
Any figure below 100 means that the shares were traded at lower prices in China than in HK.
Any figure above 100 means that the shares were traded at higher prices in China than in HK.
Historically, one can see that prices in China were usually higher for the same shares, except
in 2014, when there was a stock crash on the Chinese stock exchanges.

http://www.zerohedge.com/news/2015-07-09/china-soars-most-2009-after-government-threatens-sellers-arrest-
global-stocks-surge

4 Allen, W.T., Shen, H. (2011). dssessing China’s top-down securities markets, NBER Working Paper Series,
Working Paper 16713, p.10.
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6.6. INVESTMENT FUNDS

Until recently, the private equity market was not very concentrated. In 2010, around 3 500
private equity funds existed with total assets of around RMB 900 billion, of which 70% was
funded from overseas.*® Private equity investment is regulated by NDRC and MOFCOM, as
well as by CSRC.

However, the government has recently started to enter the private equity market by
establishing ‘investment funds’ that use public finances to invest in priority growth sectors. In
November 2015 for example, MOF issued the Notice regarding Publication of the Provisional
Measures for the Administration of Government Investment Funds,*® according to which
government finances should be used to ‘invest in priority sectors for social and economic
development’. This is thus an innovative way to support industrial state policies.

For example, in order to implement the above-mentioned notice, the Chinese government
established in 2015 and 2016 nine different government venture capital funds as subsidiaries
of the already existing National Fund for Technology Transfer and Commercialization
(NFTTC).*’

Furthermore, in September 2016, the government announced the launch of the China
Structural Reform Fund, the country’s largest private equity fund worth RMB 350 billion, in
order to realize SOE restructuring by financing mergers, acquisitions, industrial upgrades and
innovation in general. **® This initiative has been taken in the context of the policy of
deepening SOE reform (see Chapter 5.3).

Although the fund is labelled as being based on ‘private' equity, it is actually funded and
controlled by the state. The initial capital of the fund was raised by ten major SOEs, the fund
is managed by SASAC via the state-owned China Chengtong Holdings Group, and the
proceeds will be used for the restructuring of large-scale state-owned companies. The idea is
to provide cheap capital to SOEs in comparison with standard bank loans, and to provide
fresh money without increasing their debt ratio.**®

Similar government investment funds have also been established in the context of Made in
China 2025, such as the Advanced Manufacturing Fund, amounting to RMB 20 billion, and

> Elliott, D.J. and Yan, K. (2013). The Chinese Financial System, An Introduction and Overview, John L.

Thornton China Center at Brookings, Monograph Series, Number 6, July 2013, p.30.

%56 Notice regarding Publication of the Provisional Measures for the Administration of Government Investment

Funds, MOF, Cai Yu [2015] No. 2010, issued November 12, 2015.

7 See NFTTC, Major Historical Events of the Fund and Introduction to the Fund, available at

http://www.nfttc.gov.cn/www/nfttc/212/index.html and http://www.nfttc.gov.cn/wwwi/nfttc/209/index.html.

%58 Chang, L. (2016), Massive fund to help reform giant SOE’s, China Daily,

?Stgtp://www.chinadaiIy.com.cn/business/2016—09/27/content 26904633.htm (accessed on 10 November 2017).
Ibid.
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the National Integrated Circuit Fund, totalling RMB 139 billion. These national level funds
are complemented by a plethora of provincial level financing vehicles.*®

In total, at the end of 2015, there were 780 state-linked investment funds with RMB 2.18
trillion in capital, and almost 300 of such funds, holding RMB 1.5 trillion, were established in
2015 alone.*®*

6.7. STATE PRESENCE IN THE EXPORT CREDIT INSURANCE MARKET

The China Export & Credit Insurance Corporation (commonly known as Sinosure) is a major
Chinese SOE under the administration of SASAC specializing in export credit insurance, in
particular to cover the export of high-value added goods from China. It has almost a
monopoly in export credit insurance. Its premium income (export and domestic) in 2015 was
RMB 16.5 billion. Another state-owned giant, PICC, was granted a license to underwrite such
risks in 2013. However, it is believed that PICC remains very conservative in underwriting
with limited premium income.*®?

Sinosure started operations in 2001. According to its website, it is mandated, ‘in accordance
with the Chinese government's diplomatic, international trade, industrial, fiscal and financial
policies, to promote Chinese exports of goods, technologies and service, especially high-tech
and high value-added capital goods like electromechanical products, and national
enterprises’ overseas investment, by means of export credit insurance against non-payment
risks” (emphasis added).*®® In addition, the website claims that ‘through the service of policy-
oriented insurance, Sinosure will continue to serve the state strategy and play more important
policy role in supporting China’s foreign trade development with the strategy of “go-
abroad”, safeguarding the security of national economy, and promoting the economic
growth, the employment and the equilibrium of international balance of payment’“®*
(emphasis added).

Sinosure is wholly owned by the State, and the government exercises full ownership and
financial control over it. Its registered capital comes from the venture fund of export credit
insurance in line with the State finance budget. The Articles of Association state that ‘the
business competent department of the company is the Ministry of Finance' and also requires

%0 \Wubbeke J. et al. (2016). Made in China 2025: The Making of a High-Tech Superpower and Consequences

for Industrial Countries, Papers on China No. 2, Berlin: MERICS, p.7

%61 Center for Strategic and International Studies, (May 2016). Perfecting China Inc., 27 (citing to Li Kegiang,

Report on the Work of the Government, delivered at the Fourth Session of the 12th National People’s Congress

of the People’s Republic of China, March 5, 2016).

%82 https://www.astreos-credit.com/single-post/2016/04/07/Overview-of-Credit-Insurance-in-China-2016

(accessed on 29 August 2017).

:zz http://www.sinosure.com.cn/sinosure/english/Company%20Profile.html (accessed on 29 August 2017).
Ibid.
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the company to submit financial and accounting reports and the fiscal budget report to MOF
for examination and approval.*®®

All of the supervisors on Sinosure’s Board of Supervisors are appointed by the State Council
and execute their duties according to the Interim Regulation on the Board of Supervisors of
Important State-owned Financial Institution. The senior management of Sinosure is also
appointed by the government. The company's website shows that the Chairman of Sinosure is
the Secretary of the Party Committee of Sinosure, and that the majority of senior management
are also Members of the Party Committee of Sinosure.*®®

The 2014 annual report of Sinosure further confirms the influence of the State as ‘Sinosure
saved no effort in supporting China's national policies and sought to achieve this by exploring
new ideas and concepts, improving working methods, perfecting products and services, as
well as enhancing efficiency in performing its policy functions’ and states that it has a role as a
‘policy-supportive organ’**’

Significant in this respect is that China is not a signatory to The Arrangement on Guidelines
for Officially Supported Export Credit of 1978 (‘Arrangement’), that, amongst other things,
prescribes a permitted range of Commercial Interest Reference Rates within which most
OECD- based export credit agencies are permitted to lend. As Sinsosure is not bound by the
Arrangement, it is able to provide insurance premiums at highly competitive rates compared
with its OECD counterparts.*®® Sinosure itself takes pride in the support provided to Chinese
exporters, stating that ‘especially in times of financial crisis [...] Sinsosure’s policyholders
were greatly helped in competing for orders and preserving their market share. *%°

As a result of the State support described above, export credit insurance in China is thus
covered on favourable terms.

6.8. THE ROLE OF SHADOW BANKING IN CHINA

‘Shadow banks’ in China are financial firms that perform similar functions and assume similar
risks as banks. However, they are not part of the formal banking sector. Definitions of the

“8% Council Implementing Regulation (EU) No 1239/2013 of 2 December 2013 imposing a definitive
countervailing duty on imports of crystalline silicon photovoltaic modules and key components (i.e. cells)
originating in or consigned from the People's Republic of China (OJ L 325, 5.12.2013, p. 66), recital 228.

%86 http://www.sinosure.com.cn/sinosure/english/Top%20Management.htm (accessed on 29 August 2017).

“7 Sinosure. (2014). Annual Report, p.4.

%8 |_ee, H., Zhigang, L. and Coles, T. (2014). Out of China: The activities of China's export credit agencies and
development banks in Africa. King & Wood Mallesons http://www.kwm.com/en/be/knowledge/insights/out-of-
china-the-activities-of-chinas-export-credit-agencies-and-development-banks-in-africa-20160101 (accessed on
29 August 2017).

%69 See Sinosure company profile: http://www.sinosure.com.cn/sinosure/english/Company%20Profile.html
(accessed on 29 August 2017).
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shadow banking sector vary, and can encompass any of the following institutions or
instruments:*"

e Trust loans are loans organised by trust companies, which are not considered banks.
Trust companies combine elements of banks and asset managers. They can raise funds
by issuing trust products, a form of securitized loan;

e Entrusted loans refer to loans made by non-financial firms to other firms (often within
the same corporate group) that are channelled via the banking system for legal
reasons, with banks indemnified from credit risk by the non-financial firm;

e Banker's acceptances are notes issued by banks promising a fixed payment in the
future (usually a few months);

e Financial leasing involves all kind of leasing that is not a short-term operating lease;

e Microfinance companies, e-financing (such as crowdfunding), pawn shops, guarantee
companies, and other unofficial lenders. Some of these lenders are officially registered
and regulated, others are operating informally, and sometimes even illegally;

e Wealth management products are issued by brokers and banks. They are a form of
collective investment where the funds raised are normally used to purchase assets such
as bonds and equities on the secondary market rather than making direct loans. They
are sometimes included in shadow banking because they are a close substitute for bank
deposits.

There is a range of estimates on the size of China's shadow banking system, depending on the
definition of shadow banking. Figures range from 8% to 80% of the size of GDP. Most
studies however indicate a range between 30% and 50% of GDP.*"* Nevertheless, all studies
agree that its size has increased relatively rapidly in recent years. However, it still remains
substantially smaller than the formal banking sector, as can be seen in the graph below:

0 Elliott, D., Kroeber, A. and Qiao, Y. (2015). Shadow banking in China: A primer, Economic Studies at
Brookings, The Brookings Institution, p.7.
™ Ibid., Appendix B, p.25.
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Figure 15: Evolution of shadow banking
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Sources: Haver Analytics; and IMF staff caloulations.
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Source: IMF. (2016). Resolving China’s corporate debt problem. IMF Working paper, WP/16/203, p.5.

The existence and growing importance of shadow banking is an indicator of the restraints and
the tight control by the State on the official financial system. As was described above (see
sections 6.2 and 6.4), both the formal banking sector and the bond market are dominated by
state-owned players. Furthermore, the general legal framework encourages lending in line
with industrial policies, preferably to certain ‘encouraged’ sectors. Finally, the restraints on
access to the stock market make it difficult for firms that do not have government ties to raise
money on a stock exchange. Thus the formal system is biased in favour of large and
preferably state-owned entities. Smaller private players have difficulties to get access to
capital and are thus forced to turn to unofficial forms of financing (this aspect is further
developed in Chapter 11).

Furthermore, banks are restrained in the official system by caps on lending volumes imposed
by PBOC, as well as by other capital and liquidity requirements.*’2. Such limits do not apply
in the shadow banking system. A substantial portion of shadow banking in China is therefore
also a form of 'bank loans in disguise’, which allow the banks operating in the formal system
to increase their loan activities through off-balance sheet transactions, without impacting their
capital or NPL ratios. For example, banks can team up with trust companies to make loans to
bank customers. This means that shadow banking on one hand adds needed flexibility to a
rigid and distorted financial system, but that it also increases the risk of a debt crisis on the
other hand.

42 Elliott, D., Kroeber, A. and Qiao, Y. (2015). Shadow banking in China: A primer, Economic Studies at
Brookings, The Brookings Institution, p. 5. See also: OECD, (2017). OECD Economic Surveys: China 2017,
OECD Publishing, Paris, p. 14.

137



GFR_NEG QR_Non-confidential_Appendix G.1_Significant gryr@?m the
Chinese economy

6.9. BANKRUPTCY PROCEDURES

China’s first bankruptcy law, passed in 1986, concerned only SOEs and had little impact in
practice. China’s corporate bankruptcy law was revised in 2006, following the restructuring of
China’s SOE sector in the early 2000s. The new Enterprise Bankruptcy Law of the People’s
Republic of China*"® (hereafter ‘the Bankruptcy Law’) is effective as of 1 June 2007.

6.9.1. CHINA'S BANKRUPTCY LAW OF 2006

The Bankruptcy Law applies to enterprises with a legal person status, including financial
institutions,*’* as well as other organizations falling under liquidation procedures.*” Thus the
Law applies to all companies, SOEs and private alike (except partnerships and sole
proprietorships*’®). It is important to mention that in the case of financial institutions only the
relevant financial supervisory/regulatory authority may file for their bankruptcy; if a financial
institution is considered insolvent, the State Council itself can formulate the measures to carry
out liquidation.*’”

An indebted entity as qualified above is subject to the Bankruptcy Law if: (1) the debtor
cannot pay off the current debts due and his or her assets are insufficient to repay all of the
debts; or (2) when the debtor apparently lacks the ability to repay his or her debts.*”® The
Bankruptcy Law does not give any further details on how to determine whether a debtor falls
into one of these categories, despite some interpretation that was provided by the Supreme
People's Court.*”

Both the debtor and its creditor(s) can apply for reorganisation or liquidation by filing to a
Chinese court.*®® When the filing is made by the creditor, the debtor has 7 days for opposing
the process after being notified by the court.*®*

A specific rule in Article 10 of the Bankruptcy Law empowers the relevant court to accept or
reject the insolvency case within 15 days (extendable to 15 additional days subject to approval

*7% Enterprise Bankruptcy Law of the People’s Republic of China, Order of the President of the People’s
Republic of China nr. 54, 27 August 2006.

474 According to Avrticle 134 'financial institutions' in the meaning of the Law consist of: commercial banks,
securities companies, insurance companies or any other financial institution.

*> Bankruptcy Law, Articles 2, 134 and 135.

#78 For details see the website of CSRC, http://www.csrc.gov.cn/ (accessed on 15 November 2017).

" Bankruptcy Law, Article 134.

“’8 Ibid., Article 2.

79 provisions of the Supreme People's Court on Certain Issues concerning the Application of the Enterprise
Bankruptcy Law of the People’s Republic of China (1), Notice of 9 September 2011.
http://old.chinacourt.org/public/detail.php?id=465467

80 Bankruptcy Law, Article 7.

“81 Ipid., Article 10.
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by a court of higher instance). This results in certain consequences described further below.
The court's rejection of the filing can be challenged by the petitioner.*®?

With the acceptance of the case, all judiciary measures for preserving the property are
suspended and so are the related execution, civil and arbitration proceedings,*®® as well as
debt repayments.*® The suspension in question will however have no effect until the court
accepts the case during the imparted 15 days, and therefore during that period the debtor's
property is vulnerable to all proceedings above. Additionally, it is also worthwhile noting that
if the case is accepted by the court as a reorganisation, the realisation of secured creditor
rights is likewise suspended, unless overturned by the court at the secured creditor's request
when the fate or value of its assets is at risk. *®

When the court accepts the case, it appoints an administrator to carry out an extensive range
of responsibilities related to running the reorganisation/liquidation process and managing the
debtor's property, which includes — among others — deciding upon the closure or continuation
of business operations before a creditors meeting (subject to a court approval) or upon the
annulment or continuation of business contracts entered into by the debtor prior to a case
opening. “® The administrator is also empowered to request the court to nullify certain
transactions which were conducted by the debtor within the last one year (or six months,
depending on the case) before the acceptance of the bankruptcy case.*®’ It is however
worthwhile mentioning that during a reorganisation process, the debtor may be authorized by
the court to take back control of his property and business operations management (however
under the supervision of the administrator).*%

The appointed administrator can be ‘a person who has the necessary professional knowledge
and has obtained the qualifications for the practice to serve as an administrator’ or can
consist of a ‘liquidation team composed of persons of the departments or authorities
concerned™*® or be ‘a law firm, a certified public accountant firm, a bankruptcy liquidation
firm or any other public intermediary agency that is established according to law’.*®® Such

“82 Ibid., Article 12.

“8 Civil and arbitration actions are stayed until the administrator effectively takes custody of the property - with
civil cases being after that only handled by the court in charge of the bankruptcy proceedings (see Bankruptcy
Law, Articles 20 and 21).

8 1bid., Articles 16, 19 and 20.

% |bid., Article 75.

“% |bid., Articles 13, 22 and 25.

87 Ibid., Articles 31 and 32.

“88 |bid., Article 73.

*8 The institution of 'liquidation team' is a remnant of the previous Chinese Bankruptcy Law of 1986. Under that
Law it applied to SOEs and consisted of local officials supervising the liquidation process. It was included in the
Law of 2006 allegedly under the pressure of local authorities - see Gao S. and Wang, Q. (2017). The U.S.
Reorganization Regime in the Chinese Mirror: Legal Transplantation and Obstructed Efficiency, American
Bankruptcy Law Journal, vol. 91, issue 1, p. 27.

0 Bankruptcy Law, Article 24.
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provisions make it therefore possible for the administrator to originate in the public
administration.

The administrator is picked randomly from a roster of administrators. The Chinese courts
retain exclusive rights to draw that list, and therefore it can be assumed that the
administrator's choice is at the full discretion of the Chinese judiciary.”! The same applies
with regard to the level of the administrator's remuneration as the court also decides on the
latter upon his or her appointment, and the amount of the fees can be challenged by the
creditors — again — before the court.*®> On the other hand, it is useful to point out that the
administrator's activity is subject to the control of the creditors' meeting and committee.**®

Creditors concerned with the insolvency case gather in a creditors meeting, where those
having their claims formally confirmed are permitted to vote on the case matters.*** The
meeting's function — among others — is to give a final shape to the claims, to supervise the
work of the administrator, including deciding on his or her dismissal, to decide on the fate of
the debtor's business operations and — most importantly — to discuss and adopt plans for
reorganisation, for property distribution, or for compromise deals.**®

The meeting of creditors is empowered to establish, further to the court's approval, a creditors'
committee — a central element of today's Chinese insolvency processes (see 6.9.2). Such
committee of up to nine persons consists of the creditors' representatives, chosen by the
meeting, as well as a delegate of the company’s staff or the trade unions.**® The committee's
formal function is to supervise the management and distribution of the debtor's property, but
the committee can also be entrusted with any other role by the creditors' meeting.**’ The
administrator is bound to report to the committee ahead of its decisions related to the
management of the debtor's business operations or assets (otherwise, in the absence of a
committee, he or she reports to the court).*® It is also important to add that while supervising
the whole insolvency process, the committee can moreover request to convene a creditors
meeting, which in turn can lead to a vote on key decisions enumerated above.**

1 Regulation of the Supreme People's Court on the appointment of administrators in enterprise bankruptcy
cases, promulgated on 12 April 2007.
http://law.npc.gov.cn/FLFG/fIfgByID.action?txtid=3&flfg1D=243802&showDetail Type=QW
%2 Bankruptcy Law, Article 28.

“% 1bid., Article 23.

“* 1bid., Article 59.

% Ibid., Article 61.

“%bid., Article 67.

“7bid., Article 68.

“% Ibid., Article 69.

9 Ipid., Article 68.
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In case of bankruptcy, the liquidation of the debtor's assets is carried out in the following
order of claims:

creditors' claims which are secured by the debtor's property,

- expenses related to insolvency proceedings,”®

- liabilities of common interest,>**

- liabilities to the employees, including: wages, sickness and disability allowances and
pensions; old-age insurance, health insurance and social security premiums; and any
other compensation owed to the employees or unpaid tax related thereto.

- claims by other unsecured creditors. %

If the debtors' assets are insufficient to cover the proceedings costs, the administrator can
request the court to terminate the case.’® If these assets do not cover the claims for a
similarly-situated group of creditors, they are distributed to the latter on a pro rata basis.>**
Regarding the above order of distribution of the assets, it is here relevant to note that Article
6 of the Bankruptcy Law binds the court to ‘guarantee the legitimate rights and interests of
the employees of the enterprise’.

In case a reorganisation is ruled by the court, the creditors meeting discusses and votes on a
restructuring plan, based on a double majority system — requiring the assent of half of the
number of creditors concerned, representing at least 2/3 of the debt of the creditors
concerned.®® When adoption is not possible in such process, another vote may be held after
consultations with the debtor or the administrator. If as a consequence a plan would still not
have been adopted, the matter can be referred to the court by the administrator or the debtor
for acceptance, under certain conditions.>® This latter provision gives therefore a prerogative
to bypass the will of the creditors in a restructuring process, with consequences presented
below.

%% These costs are: the litigation cost involved in a bankruptcy case; expenses for management, realisation and
distribution of the debtor’s property; and expenses related to the administrator’s performance of his duties and
paid for his remuneration and expenses for the employees recruited. See Bankruptcy Law, Article 41.

>0 These debts are: the debts incurred because of the administrator's or debtor's requests to another party to
fulfil a contract which both parties have failed to fulfil; debts to the debtor through voluntary service on the
debtor’s property; debts incurred as a result of the debtor’s unjust enrichment; remunerations for work and
social insurance premiums payable for sustaining the debtor’s business operations, and other debts arising
therefrom; debts incurred from the administrator's or an employee's losses caused to another person in the course
of performing his duties; and debts incurred from losses caused by the debtor’s property to another person. See
Bankruptcy Law, Article 42.

%02 1bid., Article 113.

%3 1bid., Article 43.

% Ipid.

% Ipid., Article 84.

%% Ipid., Article 87.
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6.9.2. IMPLEMENTATION OF THE BANKRUPTCY LAW

As described above, in many aspects the current Chinese law is similar to bankruptcy laws in
Western countries. It leads to either liquidation or reorganisation, and it relies on the
intervention of the court, as well as of an administrator, who manages the assets of the debtor
after the court has accepted the bankruptcy filing. Moreover, the law states that these
administrators should be independent professionals.*®’ Likewise, creditors are by law
normally able to decide the outcome of the insolvency process.

Despite this, the number of insolvency cases has been very small for the size of the Chinese
economy, only a few thousand per year on average.’® Even tough in 2015 and 2016 the
numbers increased (3 568 and 5 665 respectively),”® during the years following the entry into
force of the Bankruptcy Law they have been on a downward trend until 2013,>' despite
worsening economic conditions. In comparison to these figures, in 2016 courts in France
registered 57 844 insolvency filings (with even slightly higher numbers in previous years),>**
while statistics in Germany reveal 21 518 business bankruptcies for the same year.>*? In fact,
as demonstrated below, many insolvent firms in China are kept afloat, and almost all the listed
firms that file for bankruptcy end up with restructuring plans and these firms are rarely
delisted.”"

The reasons of such state of affairs are related to a certain extent to some shortcomings of the
Law, and — more importantly — to the broad decisional discretion that the Chinese courts have
in the insolvency process (via the Bankruptcy Law itself) and the far-reaching influence of
State authorities (via jurisprudence and practice pursuing political and policy objectives) on
the fate of failing companies subject to bankruptcy procedures.

7 Allen, F., Qian, J., Zhang, C. and Zhao, M. (2012) China's financial system: opportunities and challenges,
Working Paper 17828, National Bureau of Economic Research, Cambridge, February 2012, p. 6.
http://www.nber.org/papers/w17828

%% Jiang Y., (2014). The curious case of inactive bankruptcy practice in China: A Comparative Study of U.S. and
Chinese Bankruptcy Law, Northwestern Journal of International Law & Business, vol. 34, issue 3, p. 561. See
also Maliszewski, W., et al. (2016). Resolving China's corporate debt problem, IMF Working Paper WP/16/203.
%% Bloomberg News. (2017). Chinese Leaders Back Bankruptcies for Unwanted Zombie Firms,
https://www.bloomberg.com/news/articles/2017-03-13/chinese-leaders-back-bankruptcies-for-unwanted-
zombie-companies. See also Luo, S. (2016). Handling bankruptcy cases in accordance with law and duly
process 'zombie enterprises' — an Interview with Du Wanhua, a full-time Member of the Judicial Committee of
the Supreme People's Court', People's Court News, Second Edition,
http://www.chinacourt.org/article/detail/2016/04/id/1846021.shtml (accessed 22 November 2017).

*1% sypreme People's Court Monitor. (2016). Ramping up China’s bankruptcy courts, the latest data.
https://supremepeoplescourtmonitor.com/2016/05/18/ramping-up-chinas-bankruptcy-courts-the-latest-data/
(accessed 22 November 2017).

> Altares Data. (2017). Bilan 2016 - Défaillances et sauvegardes d’entreprises en France.

*2 German Federal Statistical Office (Destatis) data:
https://www.destatis.de/EN/FactsFigures/Indicators/ShortTermIndicators/Insolvencies/ins110.html

>3 \When a listed firm is in distress, typically other (non-listed) firms will restructure the listed firm to avoid
delisting, since the ‘shell’ of the distressed firm can be used to avoid the difficult IPO process, as described in
the section above.
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Firstly, certain procedural defaults in the provisions of the Chinese Bankruptcy Law described
already above are possibly part of the reason for the low numbers of effective insolvency
filings and/or cases:

e Standards for determination of bankruptcy are vague. For example, the criteria for
determining a company's lack of assets to pay off its debts can be difficult to prove, and
such determinations remain at the full discretion of the court.

e In spite of the existence in the Law of automatic moratorium provisions (and the
administrator’s right to seek repayment from creditors who have received payments within
the previous six months), there is a 15-day window between a filing and the court’s
acceptance of a case, during which creditors may often seek to collect on their debts. This
can lead to a so-called 'creditors’ race', in which creditors with knowledge about the filing
will increase efforts to reclaim their amounts due, often endangering the integrity of the
debtor's assets to be made subject to a restructuring or distribution. This represents an
important disincentive for bankruptcy filings.>**

e Once a case is accepted, the court has considerable discretion in the appointment of
insolvency administrators. In reality, administrators are often connected to local
governments. As mentioned above, according to Article 24 of the Bankruptcy Law, the
court can designate representatives of the local government directly to a liquidation team,
which acts as an administrator.®*> A study from 2012 showed that 45% of administrator
appointments came from these liquidation teams.®*® According to the same study, in 40
out of 70 reorganisation proceedings, the appointed administrator was in fact a
government-related liquidation team. Moreover, in the remaining 30 cases, 18
reorganisations were allegedly carried out with the administrator being assisted by 'special
working teams' issued from local authorities. Therefore, in 58 out of the 70 proceedings
studied the local government had potentially influenced the reorganisation process
through the administrator or a related body.>"’

e An insolvency process appears also to present additional risks for debtor’s management
staff, as they may be held liable under the law and incur civil penalties.”® This translates,
among others, into possible worries from parties involved that the insolvency process
might lead them to face possible accusations of mismanagement of state assets.>*®

>4 Jiang Y. (2014). The curious case of inactive bankruptcy practice in China: A Comparative Study of U.S. and
Chinese Bankruptcy Law, pp. 559-582, p.570.

* |pid., p.573 and 576.

%18 Tomasic, R. and Zhang, Z. (2012). From Global Convergence in China's Enterprise Bankruptcy Law 2006 to
Divergent Implementation: Corporate Reorganisation in China, Journal of Corporate Law Studies, 12:2, p.313.
7 |bid., p.315.

*18 Bankruptcy Law, Articles 125 to 129.

*® OECD (2017). OECD Economic Surveys: China 2017, Paris: OECD Publishing, p. 41.
http://dx.doi.org/10.1787/eco_surveys-chn-2017-en (accessed on 29 August 2017).
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e In addition, in the spirit of Article 6 of the Law and the SPC's jurisprudence,®® courts
require debtors to present solutions for the employees. This also has the potential to
discourage debtors from filing for insolvency.

Secondly, besides the issues enumerated above, the courts and the State play a very active role
in Chinese bankruptcy proceedings, often seriously influencing or altering their outcome,
which is illustrated by the various elements below:

e As already pointed out, Chinese courts have considerable discretionary power in the
commencement of bankruptcy cases: the courts decide whether a bankruptcy filing will be
accepted or not, and the standards for approval are not precise. For example, the
conditions for starting a possible case — i.e. a company's lack of assets to pay off its debts
— can be difficult to prove. Likewise, the court can impose a reorganisation pattern, if
creditors do not reach a compromise. In general, all important steps or decisions in a
Chinese insolvency procedure are subject to the control and approval of the judiciary.

e Furthermore, not only do the courts play a crucial role in the insolvency system, but they
may also lack independence (see Section 3.4.4). For example, through a key judiciary
opinion of the Supreme People’s Court of 2009, Chinese courts were encouraged to
cooperate with local governments to solve issues arising in bankruptcy cases, by ‘adhering
to the local Party Committees' guidance, [and] striv[ing] to ensure stability in enterprise
bankruptcy cases in coordination with governmental action'.>** Furthermore, courts are
requested to work with local governments to coordinate with the banks in case of
reorganization proceedings. The influence and support of the local authorities appears
therefore as a key element in insolvency or reorganization filings, which is confirmed by
Chinese scholars' legal interpretations.>?

e As a result of the above, courts are, for example, reluctant in accepting filings against
SOEs. The case of East Star Airline Co Ltd is a famous example of the influence of local
government on court decisions: the court reportedly refused to accept the company's
application for reorganization due to the interference of the Wuhan Municipal
Government.*” The local government also initiated a criminal investigation against the
CEO of East Star Airline’s claiming that 'he did not listen to local officials in terms of the
previously proposed pre-packaged insolvency plan'.>** In the same case, the administrator

°20 See Opinion of the Supreme People's Court on various questions related to the correct handling of enterprise
bankruptcy cases so as to maintain the market economy order and provide judicial guarantees. Notice no. 36
£221009] of 12 June 2009. http://www.court.gov.cn/shenpan-xiangqing-370.html

Ibid.
%22 See Wang, J. and Zhang, D. (2010). Reflection on the approval system of bankruptcy and reorganization
plans, People’s judicature, Issue 23, p. 52.
http://www.pkulaw.cn/fulltext_form.aspx?Db=qikan&Gid=1510117145 (accessed 28 September 2017).
%23 Jiang, Y. (2014). The Curious Case of Inactive Bankruptcy Practice in China: A Comparative Study of US
and Chinese Bankruptcy Law. pp. 559-582, p.581.
*2* Tomasic, R. and Zhang, Z. (2012). From Global Convergence in China's Enterprise Bankruptcy Law 2006 to
Divergent Implementation: Corporate Reorganisation in China. p. 322.
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acted in line with the local government (with the final support of the court), by allegedly
opposing the efforts of both the creditors and the debtor to save the company. Many
similar cases are described in publications.®

e It should also be mentioned that the approval of the relevant provincial government, the
Supreme People’s Court, and CSRC are required to accept a bankruptcy case affecting a
listed company.?® This can trigger such bankruptcy petitions to be frequently dismissed or
ignored.

e As pointed out, a separate regime governs the bankruptcy of financial institutions, which
are shielded from the normal insolvency procedures of the Bankruptcy Law. The banks'
ultimate fate in that respect is therefore in the hands of the State Council, which is
empowered to adopt bankruptcy implementing measures in that case.’?’ However, the
Bankruptcy Law does not provide more details of the latter process. The effect of this
legal set-up is that, as reported recently by a chief analyst at People’s Bank of China, since
the entry into force of the new insolvency system in 2007 no Chinese bank has formally
defaulted.>® According to various sources, insolvency rules for financial institutions have
simply been non-existent until 2017.°%° Certain such provisions are said to be possibly in
preparation by the CBRC, without however their effect being known.>*

e The active role of courts and local governments is reflected in their control over
reorganisation processes.’®* First of all, access to the latter (instead of liquidation) has
been mainly granted to state-owned firms and large listed firms. *** Secondly,
reorganisation plans are often negotiated outside of the court proceedings, and/or under
the direct influence of - or even by - the local authorities.”® In addition, as mentioned
already, the law provides broad powers for the court to accept reorganisation plans against
the will of dissenting creditors. As a result, despite the legal protection of creditors'
interests and the existence of a creditors’ repayment hierarchy, the result of a

%2 Jiang, Y. (2014). The Curious Case of Inactive Bankruptcy Practice in China: A Comparative Study of US
and Chinese Bankruptcy Law. pp. 579-581.
%26 suymmary of the Panel Discussion on Trial of Bankruptcy and Reorganization Cases of Listed Companies,
Supreme People's Court, 29 October 2012, available at:
http://www.csrc.gov.cn/pub/newsite/fIb/flfg/sfjs_8249/201312/t20131205 239353.html.
>27 Bankruptcy Law, Article 134
°28 Tang, F. (2017). Many financial institutions should go bust, China central bank researcher says. South China
Morning Post, 12 May 2017.
°2 Jiang, X. (2017) China's banking regulator drafting bankruptcy rules. China Daily. 10 August 2017. See also:
g(I)ECD (2017). OECD Economic Surveys: China 2017. p.41

Ibid.
%31 |n the case of governmental influence: see Tomasic, R. and Zhang, Z. (2012). From Global Convergence in
China's Enterprise Bankruptcy Law 2006 to Divergent Implementation: Corporate Reorganisation in China. pp.
316-324.
%2 |bid., p.312-314.
°% See Maliszewski, W., et al. (2016). Resolving China's corporate debt problem, p.16. See also Tomasic, R.
and Zhang, Z. (2012). From Global Convergence in China's Enterprise Bankruptcy Law 2006 to Divergent
Implementation: Corporate Reorganisation in China. p. 319, p. 328.
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reorganisation process will vary depending on the court’s interpretation and/or — what is
more — on the will of the local authorities.

e Indeed, bankruptcy courts proceedings generally need the go-ahead of local authorities.
The latter are under pressure of potential social unrest which could be caused by sacked or
displaced workers. Therefore the local government will often be interested in influencing
the bankruptcy proceedings so that an agreement on accommodating the workers' needs is
reached. >**

e This, in turn, goes hand in hand with a broader State approach towards SOE bankruptcies
consisting of guiding any insolvency proceeding towards a merger or reorganisation rather
than liquidation. One basis of this approach is the already-cited Opinion of the Supreme
People’s Court from 2009. The latter instructs the courts that even in the case of
companies which have already been or are at present threatened with insolvency, the
judges should look into the possibility of avoiding a default by rather having recourse to
restructuring and conciliation to revive the troubled company, should such company be
judged to still have potential development prospects and meet the conditions of
overarching policies on the adjustment of the local industrial structure.>® This makes it
formally possible to keep alive companies which, while no longer viable, belong to sectors
supported or promoted by the State.

e Another foundation of the current Chinese policy of bankruptcy avoidance is the principle
promulgated by CBRC, compelling creditors (usually banks) to handle and solve the debt
problems of major debtor companies through creditors' committees (see Section 6.9.1).
Beyond the provisions of the Bankruptcy Law, CBRC established additional rules
governing such committees, with the aim of making them a central instrument in charge of
relieving ailing companies from their debts. According to these rules, the committee
consists of three or more creditors (usually financial institutions). It is reportedly set up
and led by the largest creditors. It is bound to play the role of a platform of exchange of
views between creditors and a vehicle of negotiation with the indebted company with a
restructuring plan as the final outcome. The committee functions on the basis of a
‘creditor agreement’ fixing the debt structure, rules of procedure, members rights and
obligations as well as all related functioning costs. While normally decisions must be
made by a majority of creditors, representing two-thirds of the company’s debt, it is
recommended that the committees' decisions are taken by consensus. The committee's
vocation is both to keep the company alive, through managing the debt by creditors'
compromises, while working out a reorganisation plan. The goal is to preserve the assets

5% Allen, F., Qian, J., Zhang, C. and Zhao, M. (2012). China's financial system: opportunities and challenges,
Working Paper 17828, National Bureau of Economic Research, Cambridge, February 2012, p. 21.
http://www.nber.org/papers/w17828.

%% See Opinion of the Supreme People's Court on various questions related to the correct handling of enterprise
bankruptcy cases so as to maintain the market economy order and provide judicial guarantees. Notice no. 36
[2009] of 12 June 2009. http://www.court.gov.cn/shenpan-xiangging-370.html
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and reconcile the interests of both banking institutions and the company at the same time,
but — more importantly — by remaining in line with 'national macroeconomic, industrial
and support policies'. In that process, the creditors are advised to avoid recalling loans in
advance or ceasing lending to the company.>*®

e The Chinese corporate debt is currently nationally managed by more than 12 000
creditors' committees and said to reach RMB 14.85 trillion according to CBRC
statements.>*” The policy regarding the committees is supervised by the CBRC's local
branches. As an example, the Henan Office of CBRC praised itself in March 2016 for
monitoring committees which served 535 companies (each with debts of more than RMB
300 million), and half a year later for supervising 1 300 companies — with a debt handled
equivalent to 55% of the corporate debt of the region,>*® while CBRC's office in
Heilongjiang province admitted in May 2017 to overseeing committees managing the debt
of 155 SOE companies.>*

e It appears from various media reports on insolvency proceedings that creditors'
committees are, under the veil of consensus-building, a vehicle for avoiding exaggerated
claim activity by certain groups of creditors in their quest for repayments. This happens
very often with the support of local governments, which naturally prefer to avoid social
issues linked to bankruptcy and lay-offs as well as financial trouble linked to the loss of
tax revenues®®. Such cases result often in the borrowing banks being pushed into forced
cooperation in the restructuring process via the granting of further loans or the acceptance
of debt-to-equity swaps. Reported examples of proceedings where creditors' interests have
been overridden in order to save a company from failing are those of Feicheng Mining

group,®*! Dongbei Special Steel Group,>*? Huishan Dairy®* or Sinosteel.>**

As presented above, enforcement of the Bankruptcy Law remains overall weak and
inconsistent. The low reliance on formal bankruptcy also goes along with the absence of

%% CBRC notice 1196 of 6 July 2016.
http://www.cbrc.gov.cn/chinese/home/docView/BSECBFFA160946E480E50A319600A294.html. See also:
Jiang, X. (2016). Regulator calls for banks to form creditors' committees, China Daily, 9 September 2016.
http://www.chinadaily.com.cn/business/2016-09/09/content _26754808.htm. (accessed on 6 October 2017).
> See Jiang X. (2016). Regulator calls for banks to form creditors' committees. China Daily.

*% |bid. See also: Zhang,, S. and Miller, M. (2017) China tries cure by committee for corporate debt hangover.
Reuters. http://www.reuters.com/article/us-china-debt-restructuring/china-tries-cure-by-committee-for-
corporate-debt-hangover-idUSKBN16FOAF (accessed on 9 October 2017).

*¥ Wildau G. (2017). Regulator urges China banks to save ailing companies. Financial Times. 26 May 2017.
https://www.ft.com/content/5455689c-41c7-11e7-9d56-25f963e998h2 (accessed on 22 September 2017)
>%Wildau G. (2017). Regulator urges China banks to save ailing companies. Financial Times, 26 May 2017.
> Zhang, S. and Miller, M. (2017). China tries cure by committee for corporate debt hangover. Reuters, 8
March 2017.

%2 Zhang, Y. and Dong, T. (2017). Steel company’s restructuring draws creditor ire. Caixin, 28 August 2017.
https://www.caixinglobal.com/2017-08-28/101136917.html (accessed on 9 October 2017).

>3 Tang, F. (2017). Until it breaks: China debt risks exposed after 85pc fall in dairy firm’s stock price. South
China Morning Post, 29 March 2017. http://www.scmp.com/news/china/economy/article/2082787/until-it-
breaks-china-debt-risks-exposed-after-85pc-fall-dairy (accessed on 9 October 2017).

> Maliszewski, W. et al. (2016). Resolving China's corporate debt problem. p. 30.
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defaults on corporate bonds issuance by SOEs, with the first such default occurring as late as
2015,>* while the first private default occurred in 2014.%*® While there has since been a rise in
defaults or near-defaults, these instances have been handled on a case-by-case basis with
differing degrees of state intervention and transparency,®*’ and do not seem to promote
corporate liquidation. For example, an IMF listing of 10 near-default cases between mid-May
2014 and May 2016 showed that ultimately only one company went into liquidation. The
others secured continuity of operations via various means, such as debt restructuring, bailout
loans, capital injections or takeover of the bonds by the parent company, as well as direct
State intervention.>*

The current state of affairs described above and the relatively rare occurrence of insolvencies,
especially in relation to SOEs, has two important effects. First of all, as demonstrated in other
chapters of this Report, the practice of keeping companies alive at all cost (for reasons
enumerated in this section) results in the survival of large numbers of unviable companies,
which contributes to the persistence of unused production capacities, with all the subsequent
negative economic consequences for China and its export markets.>*°

Secondly, the relatively low reliance on bankruptcy proceedings which would result in SOEs'
failures creates a specific market perception of the corporate fabric in China which
reverberates in Chinese financial and borrowing markets. Indeed, the governmental and
judiciary-induced practice of keeping companies alive amounts to granting implicit State
guarantees to these companies. As acknowledged by specialized economic publications, this
in turn distorts downwards the costs of credits and of access to finance, and results in vast
amounts of loans received by State-related firms at attractive rates, at the expense of private
players.>®° It contributes to a spiral of indebtedness via the constant rolling-over of (mostly
inefficient) loans to ‘zombie companies’, which affects at the same time the viability of the

>3 Taplin, N. and Sweeney, P. (2015). China sees first state-owned firm default on bond. Reuters, 21 April 2015.
https://www.reuters.com/article/china-debt-bonds/china-sees-first-state-owned-firm-default-on-bond-
idINKBNONCORS20150421 (accessed on 21 November 2017)

> Gittleson, K. (2014). Chaori Solar in landmark Chinese bond default. BBC News, 7 March 2014.
http://www.bbc.com/news/business-26464901 (accessed on 21 November 2017)

7 Price A.H., Brightbill, T.C., DeFrancesco, R.E., Claeys S.J., Teslik A. and Neelakantan U. (2017). China’s
broken promises: why it is not a market-economy. Wiley Rein LLP, p. 69

> Maliszewski, W. et al. (2016). Resolving China's corporate debt problem. pp. 30-31.

> See the relevant sections in this Report and in: European Chamber of Commerce in China. (2016).
Overcapacity in China — an impediment to the government's reform agenda.

%%0 Balding, C. (2017). China takes on State-owned firm. Bloomberg News, 10 August 2017.
https://www.bloomberg.com/view/articles/2017-08-10/china-takes-on-state-owned-firms. See also: A moral deficit.
The Economist, 18 October 2014. https://www.economist.com/news/finance-and-economics/21625823-rein-its-debt-
china-must-be-willing-let-companies-fail-moral-deficit. See as well: Anzoategui, D., Chivakul, M., and
Maliszewski, W. (2015). Financial Distortions in China: A General Equilibrium Approach, IMF Working Paper
WP/15/274, pp. 5-8. http://www.imf.org/external/pubs/ft/wp/2015/wp15274.pdf
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Chinese banking system.” Chinese financial institutions, however, as specified above, are
shielded from normal insolvency procedures under the Bankruptcy Law.

6.10. CHAPTER SUMMARY

This chapter has described the continuity between the government and all major aspects of the
financial system in China. This reflects a distorted situation which is de facto not comparable
to other market-based economies.

Despite a number of transformations throughout nearly three decades, the current Chinese
financial system is still characterized by two features: (1) a strong presence of state-owned
banks and (2) a widespread influence of the State which imposes on the financial system a
number of policy objectives, in particular for the implementation of its sophisticated
economic planning system.

The most important categories of banks in China are the following: large commercial banks,
joint-stock commercial banks and policy banks. Together they accounted in 2015 for 68% of
the total assets of the banking institutions. The rest is mainly accounted for by smaller rural or
city commercial banks which are mostly owned by local or provincial governments. Foreign-
invested banks remain negligible in China’s banking sector.

Furthermore, available information suggests that Chinese banks are the largest holders of
corporate bonds issued by the Chinese state-owned sector. In terms of management of the
banks, generally speaking, the top executives of the large state-owned financial institutions
are ultimately appointed by the Organisation Department of the CCP and many of the board
of directors' seats are assigned to professionals who are connected to the government
apparatus.

The legal framework spells out that banks are instruments in order to implement China's
economic policy. Article 1 of the Banking Law stipulates, inter alia, that banks promote the
development of the socialist market economy and Article 34 states that ‘[cJommercial banks
shall conduct their business in accordance with the needs of the national economic and social
development and under the guidance of the industrial policies of the State’. Decision No 40
and the Securities Law also contain provisions to a similar effect.

While it is acknowledged that various legal provisions refer to the need to respect normal
banking behaviour and prudential rules such as the need to examine the creditworthiness of
the borrower, the overwhelming evidence including findings made in trade defence
investigations suggests that these provisions play only a secondary role in the application of
the various legal instruments.

! Anzoategui, D., Chivakul, M., and Maliszewski, W. (2015). Financial Distortions in China: A General
Equilibrium Approach, IMF Working Paper WP/15/274, pp. 5-8.

149



GFR_NEG QR_Non-confidential_Appendix G.1_Significant gryrtﬂi])ﬂin the
Chinese economy

The functioning of the entire financial system points to significant distortions. Bond and
credit ratings are often distorted for a variety of reasons including the fact that the risk
assessment is influenced by the firm's strategic importance to the Chinese government and the
strength of any implicit guarantee by the government. Estimates strongly suggest that Chinese
credit ratings systematically correspond to lower international ratings. EU Anti-subsidy
investigations have corroborated this situation.

As far as investment funds are concerned, the Chinese government promotes since 2015 their
use to ‘invest in priority sectors for social and economic development’. For example, in 2016,
in the context ‘Deepening the reform of SOEs’, a private equity fund worth RMB 350 billion
has been created in order to realize the restructuring of SOEs by financing mergers,
acquisitions, industrial upgrades and innovation in general.

The size of China's shadow banking has increased rapidly in recent years. Its size is estimated
between 30% and 50% of GDP (although this is substantially smaller than the formal banking
sector).

Last but not least, the number of bankruptcy cases, which is very low for the size of the
economy, points to serious issues with the enforcement of bankruptcy laws. The latter stems
from a number of flaws in these laws and from their inadequate implementation in practice. In
relation to that, the State plays an unduly active role in Chinese bankruptcies through various
means, e.g. State-dependent Chinese courts have far-reaching discretion in the proceedings,
insolvency administrators are often closely related to the local government and State guidance
on insolvencies (e.g. through provisions on creditors' committees), as well as the
government's overall presence in corporate affairs heavily influences the outcome of
bankruptcy cases. As a result, many insolvent firms are kept afloat and firms that are subject
to bankruptcy procedures end up with restructuring plans and are rarely delisted. This
translates into SOEs benefiting from de facto governmental guarantees and provides
incentives for financial market participants to lend to SOEs on relatively more favourable
terms.

The overall picture emerging is one where the financial system, due to a high state presence
on both borrowing and lending side, as well as the absence of normal market mechanisms
such as effective and transparent bankruptcy and market exit procedures, remains highly
distorted.
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7. PUBLIC PROCUREMENT MARKET IN CHINA
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7.3.1.3.  Substantial discretion in pursuing secondary policy goals ....................... 160
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7.3.2.1.  Licence requirement for bidding and promotion of “indigenous innovation"
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7.4.  Factual consequences and eXamPIeS.... ... 165
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7.1. LEGAL FRAMEWORK

To date, China has not signed any multilateral agreement on market access for government
procurement. In 2007, it applied for accession to the WTO Agreement on Government
Procurement (‘GPA’), but negotiations are still ongoing.
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The legal framework concerning public procurement was established essentially by two
pieces of legislation and their implementing rules: Government Procurement Law (‘GPL’)
and Tendering and Bidding Law (‘BL’).

7.1.1. BASIC ACTS
7.1.1.1. GOVERNMENT PROCUREMENT LAW

The GPL is the basic law regarding public procurement in China. The GPL was adopted at the
28" session of the Standing Committee, during the Ninth NPC, on 29 June 2002 (effective as
of 1 January 2003), and subsequently amended according to a decision of the Standing
Committee on August 31, 2014.%%

Article 2 of the GPL defines the scope of its application to ‘all the government procurement
activities carried out within the territory of the People's Republic of China.’

Article 2 also refers to the use of fiscal funds ‘by all levels of state authorities, institutions and
social organisations to purchase goods, construction works and services that fall within the
Centralised Procurement Catalogue (‘CPC ") or whose value exceed the respective Prescribed
Procurement Threshold (‘PPT’).

The procuring entities under the GPL are typically the government and all central and local
bodies making use of fiscal funds (i.e. provinces, municipalities, hospitals, etc.). Procuring
entities using non fiscal funds, such as SOEs or fiscal funds below the PPT are exempted. In
addition, military procurement is not governed by the GPL but by internal military rules.

Under the GPL (Article 26), the following procedures for government procurement exist:

e Public tender. Used in the majority of cases, for contracts above a certain threshold.

In 2014-2015,%% the thresholds for central government procurement were RMB 1.2
million for goods and services, and RMB 2 million for construction projects. For
procurement below the above-mentioned thresholds, the procuring entity may choose to
apply another of the remaining procurement methods specified in the GPL.

e Selective tendering. Used when the goods or services to be procured are special and can
only be obtained from a limited number of suppliers or when the cost of holding a public
tender represents an excessive proportion of the total value of the procured items.

e Competitive negotiation. Mainly used when, attempting a tendering process, no supplier
has submitted an offer or the offers have been deemed inadequate, or when a second
tendering process has been attempted but has failed.

%2 See Decision of the Standing Committee of the National People's Congress on Revising the Insurance Law of
the People's Republic of China and Four Other Laws, adopted at the 10th Session of the Standing Committee of
the 12th National People's Congress on August 31, 2014.

**% See WTO Secretariat. (2016). Trade policy review 2016: China, 15 June 2016. p.100.
https://www.wto.org/english/tratop_e/tpr_e/s342_e.pdf (accessed on 19 July 2017)

152


https://www.wto.org/english/tratop_e/tpr_e/s342_e.pdf

GFR_NEG QR_Non-confidential_Appendix G.1_Significant g’?’“])”/"‘” the
Chinese economy

e Request for quotation. May be used for the procurement of goods with specifications and
standards that are uniform and which are readily available on the spot at prices that
fluctuate very little.

e Single-source procurement. Used when goods or services can be procured from only one
supplier, in case of unforeseeable emergency, or in case procurement of additional items
or services from the same supplier is needed and limited in amount (usually below 10% of
the contract).

7.1.1.2. TENDERING AND BIDDING LAW

BL was adopted at the 11" session of the Standing Committee, during the Ninth NPC, on 30
August 1999 (effective as of 1 January 2000). It is sometimes also referred to as the
Tendering Law.

Article 3 of BL provides that tendering procedures shall be carried out for

the following construction projects undertaken within the territory of the Peoples
Republic of China, including the surveying and investigation, design, construction
and construction supervision of such projects as well as the procurement of
relevant major equipment and materials for such projects [...]:

(1) Large-scale infrastructure projects and public utility projects concerning
public interests and public security;

(2) Projects invested completely or partly by the government or funded through
state financing;

(3) Projects using loans and aid funds from international organizations or
foreign governments.

Consequently, the BL applies to certain tendering activities of both public and private
companies, including SOEs. It is not only linked to the nature of the funds (either fiscal or
private) but also to the nature of projects. It does not regulate purchasing using only private
funds and not comprising activities listed above.

Under the BL (Article 10), the following bidding procedures exist:

Open tenders: the tenderers, in the form of tender notice, invite unspecified legal
persons or other organizations to bid.

Selective tenders: the tenderers, in the form of invitation to bid, invite specified
legal persons or other organizations to bid.

In other words, no public procurement notice is required for selective tenders.

7.1.1.3. OTHER REGULATIONS ON GOVERNMENT PROCUREMENT

Regulations in relation to procurement in a wide variety of sectors, ranging from education to
environmental protection to wireless local area network products, are issued by the ministry in
charge of the sector either on its own or in conjunction with the MOF.
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Some of these are intended to set detailed procedures. For example, Decree No. 87 of the
MOF>* clarifies specific rules applicable to public tenders, ranging from the modalities and
timing of their announcement to their evaluation and the awarding of the contracts.

Others, such as those for wireless local areas network products, are designed to promote
domestic industries (see section 7.3.2). MOFCOM enacted its set of regulations in the field of
electrical equipment, thus adding to the complexity of the system.

7.1.1.4. CONCESSION RULES

Public concessions are usually intended as a tool under which non-governmental investors
(state-owned or private) are granted the right to invest, construct and operate a public
infrastructure or utility project for a certain period of time.

There is no unified legal framework on concession contracts. However, some sectoral
provisions exist. For instance, the Administrative Measures on Urban Public Utilities
Concessions issued by the Ministry of Construction (the predecessor of the Ministry of
Housing and Urban-Rural Development) in March 2004 and revised in 2015 (‘Concession
Rules’) established a legal framework for urban utility-related work and service concessions,
covering areas such as water, gas and heat supply, public transport, wastewater treatment and
waste treatment. Under the Concession Rules, the grant of a concession is subject to a bidding
process and the procedural requirements of such bidding process are set out in the Concession
Rules.

Moreover, concession regimes have also been implemented in other sectors, in particular
public transport and electricity generation.

7.1.2. IMPLEMENTING RULES
7.1.2.1. IMPLEMENTING REGULATIONS OF THE GPL

The Implementing Regulations of the GPL entered into force on 1 March 2015.%>° The main
supplements are:

e Expansion of scope: Article 2 of the Implementing Regulations expands the coverage of
government procurement, by noting that ‘where both fiscal funds and non-fiscal funds are
used for the procurement projects of State organs, public institutions and social
organizations, the portions procured with fiscal funds shall be governed by the GPL and
these Regulations; and, where fiscal funds cannot be separated from non-fiscal funds in
procurement, the GPL and these Regulations shall apply in a uniform manner.’

° 0On 11 July 2017, the MOF issued the Decree No. 87 revising the Measures for the Administration of
Tendering and Bidding for Government Procurement of Goods and Services (Decree No. 18 of the Ministry of
Finance). This Decree, in force as of 1 October 2017, specifies that its provisions are made ‘[...] according to
Government Procurement Law, the Government Procurement Law Implementation Regulations [...]” (Article 1).
%% Implementing Regulations of the PRC’s Law on Government Procurements, adopted on the 31% December
2014 by the 75" Executive Meeting of the State Council and shall enter into force on 1% March 2015. State
Council Document number 658.
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e Transparency: The Implementing Regulations intend to improve transparency of
government procurement and e-procurement in China. Article 8 requires that all
government procurement projects be published on the media designated by the finance
departments at and above the provincial level. Article 10 stipulates that China will issue
unified standards on government procurement electronic transaction platforms, with a
purpose to promote and encourage e-procurement across China.

7.1.2.2. IMPLEMENTING REGULATIONS OF THE BL

The Implementing Regulations on the BL>*® first entered into force in February 2012 and
were subsequently amended in 2017.%*” The main supplements are:

o Local Implementing Rules: **® local Governments can establish their own rules,
supplementing the BL and its implementing rules.
e Web platform: web-based platform to publish procurement notices.”

7.1.3. MAIN ACTORS IN PUBLIC PROCUREMENT LEGISLATION

The main actors involved in government procurement in China are:

e MOF: in charge of enforcing the GPL and of the management of the purchases of goods
and services for government departments.

e NDRC: in charge drafting the BL and its implementing rules. It defines the national
economic plan and approves the centrally funded large scale infrastructure projects.

e Ministry of Housing and Urban and Rural Construction: in charge of the management of
general construction procurement and the implementation of the BL.

¢ MOFCOM: in charge of international trade and the procurement of electronic equipment.

7.2. VALUE OF THE PROCUREMENT MARKET

The European Union Chamber of Commerce in China (‘EUCCC’), referring to a
methodology presented by the OECD for non-OECD countries, estimates that the overall
public procurement market in China, comprising the tendering by the central and local
governments, other public entities and SOEs projects having public interest or using fiscal
funds, should represent around 20% of China’s GDP (i.e. some RMB 10.65 trillion in

%% Implementing Regulations on the BL of the People's Republic of China, adopted at the 183" executive
meeting of the State Council on November 30, 2011, is hereby issued, and came into force on February 1, 2012.
Order of the State Council No. 613.

" In particular, Article 12 was amended in to read ‘A bidding agency shall have in place a certain number of
professionals who are capable of preparing bidding documents, organizing bid evaluation and performing other
corresponding tasks.’

%58 Cao, F., Colling, J. and Trepte, P. (2007). China’s accession to the Government Procurement agreement and
opportunities for domestic reform: a study in the light of EU experience, EU-China Trade Project and Notice on
Furthering Implementation of Bidding Law by SDPC (2001), Circular on the Draft of Implementation Rules of
the Bidding Law by Local Government (2001) by SDPC.

> See also Temporary Provision on the Publish of Bidding Notice by SDPC Order No. 4 (2000). as amended in
2013.
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2013).%%° Applying the same methodology in the year 2014, the public procurement market in
China could be estimated at around RMB 12.7 trillion.*®*

Of these, some RMB 1.7 trillion (corresponding to 2.7% of the country's GDP) are
attributable to government procurement under GPL, according to the information provided by
the Chinese authorities to the WTO, in the framework of its accession to the GPA.*®* The
remaining estimated RMB 11 trillion (or 17% of the GDP) relate to the other tendering by the
central and local governments not falling under the GPL, other public entities or SOEs
projects having public interest or using fiscal funds. Part of this RMB 11 trillion includes
procurement expenditures under BL, although precise data on these expenditures are not
available. In conclusion, it is not possible to classify the nature of procurement expenditure
outside the GPL. Note that the expenditures under GPL are still quite significant in absolute
terms, corresponding to more than half of the GDP of Belgium.

The table below is based on data provided by the Chinese authorities to the WTO and on
estimation of the EUCCC (based on OECD methodology).

Table 7: Value of the procurement market in China

in Billion RMB 2011 2012 2013 2014
Government procurement (under GPL) 1133 1398 1638 1731
in % of the GDP 2.3% 2.6% 2.8% 2.7%
in % of the government expenditure 10% 11% 12% 11%
Other procurement expenses (including BL) | 8 549 9 285 10122 10988
in % of the GDP 18% 17% 17% 17%
in % of the government expenditure 78% 74% 72% 72%
Total procurement expenses (20% of the

GDP) 9682 10 682 11760 12718

Source: WTO. (2016). Trade policy review on China, pp 98-102 and EUCCC. (2015). European Business in
China Position Paper 2014/2015. pp 93-102.

%80 Eyropean Union Chamber of Commerce in China, European Business in China Position Paper, 2014/2015,
pp.93-102.
https://www.eusmecentre.org.cn/sites/default/files/European%20Business%20in%20China%20Position%20Pape
r%202015-2016 en.pdf Estimation are based on WTO data:

https://www.wto.org/english/tratop _e/tpr_e/s342 e.pdf

%1 Computed as 20% of the GDP in 2014 (RMB 63.6 trillion, Source WTO).

2 \WTO Secretariat, Trade policy review on China, June 2016. pp 98-102.
https://www.wto.org/english/tratop_e/tpr_e/s342 e.pdf

156


https://www.eusmecentre.org.cn/sites/default/files/European%20Business%20in%20China%20Position%20Paper%202015-2016_en.pdf
https://www.eusmecentre.org.cn/sites/default/files/European%20Business%20in%20China%20Position%20Paper%202015-2016_en.pdf
https://www.wto.org/english/tratop_e/tpr_e/s342_e.pdf
https://www.wto.org/english/tratop_e/tpr_e/s342_e.pdf

GFR_NEG QR_Non-confidential_Appendix G.1_Significant gr?QnT in the
Chinese economy

Focussing on the GPL, the expenses have significantly grown over the last years, from RMB
3.1 billion in 1998 to RMB 1.7 trillion in 2014 (an average increase of more than RMB 100
billion per year).

The large majority of government procurement under GPL (95%) is spent by the local
government entities (provinces, regions, municipalities, etc.) while only 5% is spent at the
central level:

Table 8: Government procurement by entities

in Billion RMB 2011 2012 2013 2014
Total procurement by the Central Government 69 79 87 83
Total procurement by local government entities 1,065 1,319 1,551 1,647
TOTAL 1,133 1,398 1,638 1,731

Source: WTO. (2016). Trade policy review on China, pp 98-102.

Most of the government procurement is for construction and engineering services (59%).
These include buildings (including construction, reconstruction, extension, decoration,
demolition and renovation), municipal construction projects and communication and
transportation projects.

Goods (e.g. equipment) account for 30% of the government procurement expenses while the
other services (e.g. maintenance, IT, training) account for the remaining 11%. The other
services also experience the fastest expenditures growth (+118% between 2011 and 2014).

Table 9: Government procurement by nature of expenses

in Billion RMB 2011 2012 2013 2014
Goods 383 439 492 523
Construction and engineering services 661 837 993 1,014
Other services 89 121 153 193
TOTAL 1,133 1,398 1,638 1,731

Source: WTO. (2016). Trade policy review on China, pp 98-102.

Finally, around 84% of the value of government procurement contracts is awarded through
public tendering and the figures have been growing faster than the other categories, over the

2012-2014 period (25%).

Figure 16: Government procurement by procedures

in Billion RMB 2012 2013 2014
Public Tendering 1,170.6 1,365 1,462
Selective tendering 38.6 69 46
Competitive negotiations 72.3 72 72
Request for quotations 67.9 76 64
Single-source procurement 48.4 57 52
Other 77.0 139 126
TOTAL 1,397.8| 1,638.1| 1,730.5

Source: WTO. (2016). Trade policy review on China, pp 98-102.
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7.3. DISTORTIONS

Despite the existence of legal provisions to increase the effectiveness of public procurement,
promote the construction of a clean government and allocate the contracts in a competitive
way, Chinese public procurement policies are still discriminating in favour of domestic
suppliers. This section demonstrates that under the current rules, discrimination in favour of
national suppliers still persists and that the allocation of contracts under public procurement is
not always competitive or based on market rules.

7.3.1. DISTORTIONS ASSOCIATED WITH THE GPL
In the GPL and its Implementing Regulations, the discrimination in favour of the national
suppliers is explicit.
7.3.1.1.  ARTICLE 10— ‘BUY CHINESE’
Article 10 of the GPL>® stipulates:

The government shall procure domestic goods, construction and services, except
in one of the following situations:

(¢D)] where the goods, construction or services needed are not available
within the territory of the People's Republic of China or, though available, cannot
be acquired on reasonable commercial terms;

2 where the items to be procured are for use abroad; and
(3) where otherwise provided for by other laws and administrative
regulations.

This ‘Buy Chinese’ policy was reinforced with the measures proposed by the State Council in
2008 to promote economic growth by expanding domestic demand (the ‘stimulus package”)
and by their Implementing Notice (Notice on Implementing the Decision and Deployment of
Promoting Economic Growth by Expanding Domestic Demand and Further Strengthening
Supervision and Administration over Engineering Construction Bidding) issued by the NDRC
in 2009. The Implementing Notice was repealed by the NDRC in 2016.°%

The preferential treatment of domestic suppliers is discriminatory towards foreign bidders.
This results in a reduced competition in the procurement process, as less suppliers can
participate. On the one hand, this could lead to a higher award price, as the number of

%3 The Government Procurement Law of the People's Republic of China adopted at the 28th Meeting of the
Standing Committee of the Ninth National People's Congress on June 29, 2002 and promulgated by Order No.
68 of the President of the People’s Republic of China on June 29. http://www.npc.gov.cn/englishnpc/Law/2007-
12/06/content_1382108.htm (Visited 16 June 2017).

%% NDRC Order No 31 of 1 January 2016 publishing the list of repealed acts by the NDRC. See p, 37, numbered
item 845, on http://www.ndrc.gov.cn/zcfb/zcfbl/201601/t20160113 771254.html (consulted on 24 Novemeber
2017).
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